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±ƭŀŘƛƳłǊ /ŜƘƭłǊΥ Saturation of the Needs of Victims via Criminal Mediation. 

Abstract 

The introductory section of the article presents the field of probation and mediation in Slovakia with 

emphasis on criminal mediation. In the following section, the author outlines the criminal mediation 

application options from the viewpoint of the restorative principle.  The actual diversion and the criminal 

mediation process are viewed as determining elements that should primarily saturate the needs of crime 

victims. A case study is used to explain the various parts of the mediation process as one of the possible 

approaches. The needs as well as sustainable alternatives from the viewpoint of a possible risk of recidivism 

are explained more broadly, as the process results in an agreement in the form of a consensus between the 

victim and the offender.  

Key words: 

Mediation. Restorative principle. Crime victim. The accused. The convict. Mediation process. 

Mediator. 

1/ Introduction (origins of probation and mediation in Slovakia) 

In the second half of the 20th century, a quest for new forms of justice was launched both in Europe 

and in Slovakia to replace some traditional approaches in criminal proceedings. These forms or rather 

alternative solutions to criminal matters may be characterised: αAs specific approaches used as alternatives 

to standard criminal proceedings and peculiar forms ofcrime response presenting and alternative to 

a traditional prison sentence.1ά The alternative approaches intend to tailor the criminal sentence in 

particular. A positive feature is the effort to motivate crime offenders to get actively involved in the 

resolution of criminal matters to eliminate damages in favour of the victim. A parallel objective is to reduce 

the workload of courts and criminal law enforcement bodies, to address the lack of prison capacities and to 

create effective crime prevention forms. 

The Ministry of Justice of the Slovak Republic drafted amendments to criminal law codes in the years 

2000 to 2003. The idea of restorative justice became their philosophical background. This view of the prison 

sentence allows us to impose it in absolutely necessary cases only, unless a different solution to the 

criminal case can be found. The implementation of the alternatives required the establishment of the 

Probation and Mediation Service (hereinafter referred to as PMS).  

One job position of an expert officer tasked with coordination of preparation and implementation of 

a PMS pilot project was opened since 1 August 2001 at the Ministry of Justice of the Slovak Republic, 

Criminal Law Division. It may be stated that PMS in Slovakia was developed as a centralised service taking 

local specifics into consideration. The intention was to promote the rights of crime victims on the one 

hand, to actively assist in re-socialisation of the offender and their seamless post-crime return into the 

society, and at the same time play an educational role vis-a-vis the entire society. PMS in Slovakia wished 

                                                           
1
{h¢h[#yΣ !ΦΣ t¨w¸Σ CΦΣ ~#a![Σ tΦ !ƭǘŜǊƴŀǘƝǾƴƝ ǌŜǑŜƴƝ ǘǊŜǎǘƴƝŎƘ ǾŠŎƝ Ǿ praxi (Alternative Resolution of Criminal Matters in Practice). 

p. 3. 



9 
Co-funded by the Criminal Justice  
Programme of the European Union 

   

to rank among institutions that would actively operate as part of crime prevention programmes.2 

The institute of conciliation (settlement) was introduced to the Code of Criminal Procedure in 

Slovakian conditions. This created room allowing the court, or the prosecutor in the pre-trial procedure, as 

applicable, to decide on approval of settlement and to suspend the prosecution, subject to meeting of 

conditions set by the law and subject to the consent of the accused and of the victim. One of the conditions 

the accused has to meet is to compensate the pecuniary damage, if incurred due to the crime, or to take 

another action to redress damage or to otherwise compensate non-pecuniary damage caused by the crime. 

Mediation as a dispute resolution form, where the dispute arose between the parties due to the crime, is 

used in holding deliberations between the offender and the victim. Act no. 550/2003 Coll. on Probation and 

Mediation Officers, effective since 01 January 2004 was passed upon conclusion and a positive review of 

the pilot programme. 

2/ Operation of Probation and Mediation Officers in Slovakia 

A probation and mediation officer assists in having the criminal case heard in one of the special 

regimes of criminal proceedings, if applicable, or in allowing a non-prison sentence to be imposed and duly 

enforced, or in allowing custody to be replaced by another suitable measure. For this purpose, the 

probation and mediation officer shall: 

a) procure supporting documents concerning the person of the accused, on their family, social and 

work/professional background; 

b) create conditions for a decision on conditional suspension of prosecution or on approval of 

settlement; 

c) carry out acts to conclude an agreement between the victim and the accused concerning the 

pecuniary damage incurred as a result of the crime, or concerning the compensation of non-pecuniary 

damage incurred as a result of the crime; 

d) supervise the conduct of the accused during the probation period and control the execution of 

non-prison sentences; 

e) execute other criminal procedure acts in performing probation and mediation. 

The probation and mediation officer shall carry out acts falling within their scope of competence in 

accordance with their job schedule on the basis of a counterpart of a legally effective court decision 

implying the duty to carry out probation, or on the basis of a written instruction by the presiding judge of 

the bench, by the single judge or by the prosecutor in the pre-trial procedure. In cases suitable for 

mediation, the probation and mediation officer shall also carry out acts without such instruction, in 

particular when prompted by the victim or by the accused, provided that the probation and mediation 

officer shall notify the competent law enforcement authority thereof in writing without delay; a written 

consent by the presiding judge of the bench, by the single judge or by the prosecutor in the pre-trial 

procedure shall be required to carry out mediation. 

                                                           
2
 ±ȅƘƻŘƴƻǘŜƴƛŜ ǇƛƭƻǘƴŞƘƻ ǇǊƻƧŜƪǘǳ tŀa ƴŀ {ƭƻǾŜƴǎƪǳ ό9Ǿŀƭǳŀǘƛƻƴ ƻŦ ǘƘŜ tŀa tƛƭƻǘ tǊƻƧŜŎǘ ƛƴ {ƭƻǾŀƪƛŀύΦ нллнΦ Author: Ministry of 

Justice of the Slovak Republic 
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In the execution of probation and mediation, the probation and mediation officer may obtain 

information and knowledge about the person of the accused and opinions of the victim that is of 

significance for thŜ ŎƻǳǊǘ ƻǊ ǇǊƻǎŜŎǳǘƻǊȰǎ ŘŜŎƛǎƛƻƴΦ 

Upon passing of the Act on Probation and Mediation Officers, the Ministry of Justice of the Slovak 

Republic launched a recruitment procedure for the job position of the probation and mediation officer 

(hereinafter referred ǘƻ ŀǎ ǘƘŜ αtahάύ Ǿƛŀ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘǎΦ  

The PMO is a ŎƻǳǊǘ ǎǘŀŦŦ ƳŜƳōŜǊΣ ǘƘŜȅ Ƴŀȅ ƛƴǎǇŜŎǘ ŦƛƭŜǎΣ ǊŜǾƛŜǿ ǘƘŜ ŎƻƴǾƛŎǘȰǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ 

imposed measures, inquire into the family, social, job/professional background of the offender, organise 

meetings between the offender and the victim, carry out mediations, draft agreements to be concluded 

between the offender and the victim. The PMO shall at the same time cooperate with governmental and 

non-governmental entities in addressing particular social issues of both the offender and the victim. The 

tah Ƴŀȅ ǊŜǉǳŜǎǘ ǘƘŜ ƻŦŦŜƴŘŜǊȰǎ ŜƳǇƭƻȅŜǊ ŀƴŘ ǎŎƘƻƻƭ ǘƻ ǇǊƻǾƛŘŜ ŜȄǇŜǊǘ ŀǎǎŜǎǎƳŜƴǘǎ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊΦ ¢ƘŜ 

job of the probation and mediation officer focuses on two domains ς probation and mediation.3 

3/ Probation 

Probation shall be carried out by the PMO of the district court having local jurisdiction over the place 

of registered residence of the accused or of the convict subject to probation supervision. 

How to perceive probation in criminal law? 

The word probation is derƛǾŜŘ ŦǊƻƳ ǘƘŜ [ŀǘƛƴ ŜȄǇǊŜǎǎƛƻƴ αǇǊƻōŀǊŜά ς meaning to test, to verify / 

review (an alternative preferred to a more severe form of punishment, or having a preventative nature, as 

applicable, aimed at minimising the consequences of criminal offences via targeted steps, protecting the 

society and creating room for the accused and for the convict to correct their unlawful conduct, focusing on 

supervision and review).In the conditions of the Slovak Republic, probation in criminal proceedings may be 

defined as a certain form of supervision over the accused / the convict to eliminate reoffending, having a 

maintenance nature, i.e. to keep the offender in the society and to ensure a review of their compliance 

with the imposed duties and restrictions.  

There are various definitions of the actual term probation, according to Inciardi4 α probation is 

a ŎƻƴŘƛǘƛƻƴŀƭ ŦƻǊƳ ƻŦ ǇǳƴƛǎƘƳŜƴǘ ƛƳǇƻǎƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ŦƻǊ ǎǘŀȅƛƴƎ ŀǘ ƭƛōŜǊǘȅΣ ŀƴŘ ƪŜŜǇƛƴƎ ǘƘŜ ŎƻǳǊǘȰǎ ǊƛƎƘǘ ǘƻ 

change the terms of punishment or to impose a new punishment, should the offender violate the 

ŎƻƴŘƛǘƛƻƴǎάΦ According to the above author, the term probation is used to describe a status, a system and 

a process. Probation as a status refers to the unique nature of the conditionally released convict ς they are 

neither a free citizen nor serving an unconditional sentence. Probation as a system refers to an 

organisational component of administration of justice as represented by the body or organisation 

exercising oversight over probation. As a process, probation refers to a set of functions, activities and 

services, such as reporting to courts, supervision over conditionally released convicts and service provision.5 

                                                           
3
550/2003 Coll. on Probation and Mediation Officers. 

4
 Lb/L!w5LΣ WΦΥ ¢ǊŜǎǘƴƝ ǎǇǊŀǾŜŘƭƴƻǎǘΦ ¨ǎǘŀǾƴƝ ǇǊƛƴŎƛǇȅ ǘǊŜǎǘƴƝƘƻ ǇǊłǾŀΣ ǘǊŜǎǘƴƝƘƻ ǌłŘǳ ŀ ƴłǇǊŀǾƴŞ ǾȇŎƘƻǾȅ ό/ǊƛƳƛƴŀƭ WǳǎǘƛŎŜΦ 

Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Education). p. 669. 
5
 Lb/L!w5LΣ WΦ Υ ¢ǊŜǎǘƴƝ ǎǇǊŀǾŜŘƭƴƻǎǘΦ ¨ǎǘŀǾƴƝ ǇǊƛƴŎƛǇȅ ǘǊŜǎǘƴƝƘƻ ǇǊłǾŀΣ ǘǊŜǎǘƴƝƘƻ ǌłŘǳ ŀ ƴłǇǊŀǾƴŞ ǾȇŎƘƻǾȅΦ (Criminal Justice. 

Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Education). p. 669. 
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Probation may be divided into: 

a) Activities in the pre-trial procedure, prior to a court decision; 

b) Activities ŀŦǘŜǊ ǘƘŜ ŎƻǳǊǘ κ ǇǊƻǎŜŎǳǘƻǊȰǎ ƻŦŦƛŎŜ ŘŜŎƛǎƛƻƴ όǇŀǊƻƭŜύΦ 

There is no separate and unequivocal definition of the probation service. In its Manual for Probation 

Services and in the Guidelines for Probation Managers, Rome ς London 1989, the United Nations 

IntŜǊǊŜƎƛƻƴŀƭ /ǊƛƳŜ ϧ WǳǎǘƛŎŜ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ όα¦bL/wLάύ ŘŜŦƛƴŜǎ ǇǊƻōŀǘƛƻƴ ŀǎΥ αŀƴ ŀŎǘƛƻƴ ōȅ ǘƘŜ ŎƻǳǊǘΣ 

whereby the offender shall be convicted for a ǘŜǊƳ ƻŦ ŎƻƴǘǊƻƭ ŀƴŘ ǎǳǇŜǊǾƛǎƛƻƴ ƛƴ ǘƘŜ ǎƻŎƛŜǘȅάΦ It may 

therefore be concluded that what falls within probation activities depends to a large degree on the nature 

and structure of criminal codes. On a general level, probation may be perceived as an action by the court or 

ōȅ ǘƘŜ ǇǊƻǎŜŎǳǘƻǊȰǎ ƻŦŦƛŎŜΣ ǿƘŜǊŜ ǘƘŜ ƻŦŦŜƴŘŜǊ ƛǎ ŀŎŎǳǎŜŘ ƻǊ ŎƻƴǾƛŎǘŜŘ ŦƻǊ ŀ term of control and supervision 

in the society.  

Such definition of probation delivers three basic areas relevant for the application practice: 

R ¢ƘŜ ŦƛǊǎǘ ŀǊŜŀ ƛƴŎƭǳŘŜǎ ǘƘŜ αƳŀƴŘŀǘŜά of the probation and mediation officer whereunder they 

may carry out probation. The mandate shall be established by a competent and decision-making body that 

issued the mandate in the form of a αǊŜǎƻƭǳǘƛƻƴά or αƧǳŘƎƳŜƴǘά ensuring it is clear and unambiguous for 

both the probation officer and for the accused or the convict, as applicable. This process involves 

ŎƭŀǊƛŦƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ǇǊƻōŀǘƛƻƴ ƻŦŦƛŎŜǊȰǎ ǇƻǎƛǘƛƻƴΣ ǿƘŜǊŜ ǘƘŜ ǇǊƻōŀǘƛƻƴ ƻŦŦƛŎŜǊ ǎƘŀƭƭ ŜȄǇƭŀƛƴ ǘƻ όƛƴǎǘǊǳŎǘύ ǘƘŜ 

accused (convict) what they can expect and what not. This part is important from the viewpoint of position 

clarification of the accused (convict) and helps both parties to establish a professional relation during 

probation, which may last up to 5 years for instance in case of conditional suspension of the prison sentence 

with probation supervision, and up to 10 years in case of prohibition of participation in public events. 

During this time, the probation officer has a mandate to draw up a probation programme including, besides 

others, cooperation with social security institutions that should participate for instance in searching for a 

suitable job for the accused (convict), mediate requalification to acquire new job skills, be helpful in 

arranging pension benefits, etc.  

R The probation programme may also include the application of imposed duties and restrictions as 

part of the short-term and long-term objective. The mandate in this sense means having a certain power / 

control over the accused (convict), consisting of drawing up reports for the prosecutor or for the judge, 

which may have a significant impact on the subsequent course of probation. The actual report may be 

positive if the accused (convict) did well in the probation. Besides the above, its content may include 

a proposal to reduce the probation measures. In case of negative information on the accused (convict), the 

probation officer shall draw up a report in the form of a proposal to turn the conditional sentence into 

unconditional prison sentence, or a proposal to extend the probation measures, the imposed duties and 

restrictions, etc.  

R The second area is specific in being focused on control and supervision, as the primary assignment 

of the probation and mediation officer. Thus, in terms of this process, the probation and mediation officer 

shall supervise the accused (convict) to ensure they accept the duties and restrictions imposed by the 

αǊŜǎƻƭǳǘƛƻƴά ƻǊ ōȅ ǘƘŜ αƧǳŘƎƳŜƴǘάΦ ¢ƘŜ ǘŜǊƳ αǎǳǇŜǊǾƛǎƛƻƴά in this process shall, under the Tokyo Rules, 

refer to αǊŜŘǳŎƛƴƎ ǊŜƻŦŦŜƴŘƛƴƎ ŀƴŘ ŀǎǎƛǎǘƛƴƎ ǘƘŜ ƻŦŦŜƴŘŜǊȰǎ ƛƴǘŜƎǊŀǘƛƻƴ ƛƴǘƻ ǎƻŎƛŜǘȅ ƛƴ ŀ ǿŀȅ ǿƘƛŎƘ ƳƛƴƛƳƛǎŜǎ 
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ǘƘŜ ƭƛƪŜƭƛƘƻƻŘ ƻŦ ŀ ǊŜǘǳǊƴ ǘƻ ŎǊƛƳŜά ό!ƴƴŜȄ млΦмύ.6 In terms of this area, the probation and mediation officer 

ǎƘƻǳƭŘ ōŜ ŀōƭŜ ǘƻ ŘƛǎǘƛƴƎǳƛǎƘ ǘƘŜ ǘŜǊƳǎ αǎǳǇŜǊǾƛǎƛƻƴά and αŎƻƴǘǊƻƭά. 

In the European Recommendations for Community Sanctions and Measures, the term αǎǳǇŜǊǾƛǎƛƻƴά 

differs from the term αŎƻƴǘǊƻƭάΦ The term αǎǳǇŜǊǾƛǎƛƻƴά refers both to assistance activities conducted by or 

on behalf of an implementing authority which are intended to maintain the offender in the society and to 

actions taken to ensure that the offender fulfils any conditions or obligations imposed.7 

R Lƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ αŎƻƴǘǊƻƭάΣ the probation and mediation officer above all ascertains whether the 

accused (convict) complies with the imposed duties and restrictions, or participates in their application, as 

the case may be. For instance there may be a case of an imposed duty involving the order to participate in a 

social training programme or another educational programme with the assistance of the probation and 

mediation officer or another professional, etc. In case of non-compliance, besides other measures, the 

ǇǊƻōŀǘƛƻƴ ŀƴŘ ƳŜŘƛŀǘƛƻƴ ƻŦŦƛŎŜǊΣ ǎƘŀƭƭ ƴƻǘƛŦȅ ǘƘŜ ŀŎŎǳǎŜŘ όŎƻƴǾƛŎǘύ ƛƴ ǿǊƛǘƛƴƎ ƛƴ ǘƘŜ ŦƻǊƳ ƻŦ ŀƴ αƻŦŦƛŎƛŀƭ 

ǊŜŎƻǊŘά ƻŦ ǘhe possible consequences of repeated non-compliance with the imposed duties and 

restrictions. This part of probation may be considered demanding, as it involves a process where the 

accused (convict) should not remain passive, but should be active from several aspects. Another and 

important part of probation is searching for resources to meet the basic life needs of the accused (convict), 

to find employment (temporary job), to secure a source of subsistence. The probation and mediation 

officer should positively steer the accused (convict) towards fulfilment of the various goals under the 

probation programme to improve the quality of their life in the society and their family life. Motivation 

(ongoing) is an important and legitimate feature of these activities, as it is needed to make the accused 

(convict) satisfied and it helps to cope both with life situations as well as with the imposed duties and 

restrictions during the probation supervision.  

R Referring to the above, we could seek a certain kind of balancebetween taking care of the 

offender and controlling the offender, as the probation and mediation officer has to deal with this issue in 

their day-to-Řŀȅ ƧƻōΦ  Lƴ ǘƘŜ αaŀƴǳŀƭ ŦƻǊ tǊƻōŀǘƛƻƴ {ŜǊǾƛŎŜǎά ŀƴŘ ƛƴ ǘƘŜ αDǳƛŘŜƭƛƴŜǎ ŦƻǊ tǊƻōŀǘƛƻƴ 

Professionals and Managers, Rome ς [ƻƴŘƻƴ мффуΣ ǇΦмолάΣ ǘƘƛǎ ŀǊŜŀ ƛǎ ǇǊŜǎŜƴǘŜŘ ŀǎ Ƴƻǎǘ ŎƘŀƭƭŜƴƎƛƴƎΣ ŀǎ 

the probation officers face a conflict situation when executing these tasks.  α²Ƙŀǘ ǾƛǊǘǳŀƭƭȅ ƳŀǘǘŜǊǎ ƛǎ ǘƘŜ 

scope of view of probation, whether to perceive it as organisation of social work or as a supervision and 

ŎƻƴǘǊƻƭ ǘƻƻƭΦάThis issue in elaborated on in more detail in the UN document, in the Commentaries on the 

UN Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules), New York 1993, where it is 

stated, besides others, that on the one hand supervision has a control function to prevent the offender 

from reoffending. On the other hand, supervision has a social and assistance function helping the offender 

to integrate into the society. These objectives of supervision are reflected in two cases. The more control-

oriented approach ŦƻŎǳǎŜǎ ƻƴ ǘƘŜ ƻŦŦŜƴŘŜǊȰǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǘƻǿŀǊŘǎ ǘƘŜ ǎƻŎƛŜǘȅΦ ¢ƘŜ ǎŜŎƻƴŘΣ more 

assistance-oriented approach focuses on coping with challenges that could lead to another offence, as well 

as on working with the victim and with the injured party. In exercising probation supervision, the probation 

and mediation officer should bring balance between these approaches to alleviate the αǘŜƴǎƛƻƴά ŀǊƛǎƛƴƎ 

between taking care of the accused (convict) and controlling compliance with the imposed duties and 

                                                           
6
United Nations Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules) (General Assembly Resolution 45/110, 

14December 1990) 
7
Council of Europe Recommendation no.R(92)16 on the European Rules on Community Sanctions and Measures (Committee of 

Ministers, 19October 1992) 
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restrictions. It is above all the area of providing social support to the accused (convict) that should be more 

focused on cooperating with the social curator, the social worker, charities, civic associations, etc. In my 

subjective view and according to my personal experience, such more flexible cooperation could also work 

with the use of certain mentors. These would be helpful to the accused (convict) for instance in case of 

conditional suspension of prison sentence (parole), where the court ordered probation supervision and 

imposed duties to find employment, to pay the child maintenance in arrears, or to pay damages to the 

victim (injured party), as applicable, etc. 

R The third area of probation includes the place of its execution, where the probation measures or 

the imposed duties and restrictions, as applicable, are executed. As a matter of fact, the probation activities 

are only carried out in case of the accused (convict) that is subject to probation supervision at liberty under 

a conditional or alternative punishment. For instance, for compulsory work sentence, the place of 

execution can be a town, a municipality, a legal entity engaging in education, charity, etc. 

What are the benefits of probation and alternative forms of punishment? 

- The convict, the accused becomes active in rectifying the damage/injury caused to the victim; 

- Allows working with the victim / the injured party; 

- Active approach towards compliance with the imposed duties and restrictions;  

- The accused does not loose their job, (societal interest); 

- Lower government costs of serving the sentence; 

- Sentence carried out at liberty; 

- Family and social ties remain untouched; 

- Room for redress, compensation of damage; 

- Prevention in terms of the imposed duties and restrictions; 

- Erasure of the punishment upon compliance, clean criminal record (e.g. home arrest sentence, 

ŎƻƳǇǳƭǎƻǊȅ ǿƻǊƪ ǎŜƴǘŜƴŎŜΧύΤ ύΣ 

- Ability of immediate integration with the society upon conviction, etc. 

Probation methods and approaches 

We know that the primary function of the probation and mediation officer in the probation process is 

to supervise and control the accused (convicts) with regard to their compliance with the imposed duties 

and restrictions. To achieve this main goal of supervision and control in empirical practice, it is necessary to 

discuss the manner of application of these methods and approaches. Dedicated literature as well as the 

working document drafted by experts from Belgium refers to the way of achieving the main goal of 

supervision, what to do to possibly reduce the risk of recidivism, what steps to take in connection with 
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integration of the offender into the society. To achieve the desired aim, the probation and mediation 

officer needs a basic methodological framework or a code of ethics. It is further stated that the probation 

practice remains diverse. Probation officers across Europe use various methods and approaches that they 

follow in their practice with various offenders. This implies the use of several methods combined rather 

than the use of a single specific method that would dominate in practice. Probation officers tend to act with 

differing and often also specific approaches to the methods.8 Such presentation is identical in certain 

aspects in the Slovakian conditions, provided that in some cases it would be more appropriate for the social 

support work to be addressed by experts such as the social curator, social worker, mentor, etc. within their 

professional and institutional arrangements. The general principles applied by the probation and mediation 

officer in empirical practice may include: tailored approach, targeted expression of emotions; control of 

emotional involvement; unbiased approach; principle of self-determination of the accused (convict); 

confidentiality (non-disclosure obligation) to ensure protection of information considered confidential by the 

accused (convict) and which is an ethical obligation of the probation and mediation officer; 

пκ aŜŘƛŀǘƛƻƴ ŀƴŘ {ŀǘǳǊŀǘƛƻƴ ƻŦ ±ƛŎǘƛƳǎȰ bŜŜŘǎ 

The profession of a civil mediator and of the probation and mediation officer was established in 

Slovakia in response to the need to resolve conflict situations in an out-of-court manner. What we see at 

present is an increased interest in out-of-court conflict resolutions. These are situations that concern us 

either directly or marginally, to which we can also be direct parties. Therefore we look for possible 

solutions, alternatives to saturate individual needs, interests, opinions, attitudes, or to compensate 

pecuniary or non-pecuniary damage from the viewpoint of conflict and law. More than ten years of 

experience in conflict resolution via mediation led us to the need to answer questions either directly or 

marginally related to this issue. The current knowledge of mediation in the conditions of the Slovak 

Republic is mostly presented by the expert public from the viewpoint of its legal focus, i.e. via civil and 

criminal law. The general public perceives mediation as a whole, not splitting it into legal segments, but 

rather accepting it as a multi-functional conflict (dispute) resolution tool. 

&  Case study from practice: 

Ϡ .ƻŘƛƭȅ ƘŀǊƳ (description of the offence) 

Mr. Peter lives in a common household in a detached house with his daughter Eva, who is divorced, 

has three children, the oldest is 8 years of age. The wife of Mr. Peter and mother of the daughter Eva died of 

cancer three years ago. It is very difficult for the family to come to terms with this loss of the wife and the 

mother. One day, after she opened the fridge, Eva found that the groceries she bought yesterday and put 

into the fridge are gone and she has nothing to give to her three children for breakfast. She turned to her 

father who was smoking a cigarette in the garden, asking whether he had eaten those yoghurts and drank 

the milk from the fridge. He said he did so. In that moment the daughter started swearing at her father in a 

vulgar way, who physically attacked her, he hit Eva with his hand in her face, breaking her nose and as she 

was falling to the ground, she also broke her wrist. These injuries necessitated 21 days of 

treatment, a forensic expert assessed the injuries and determined the payment to compensate the bodily 

harm in the amount of EUR 986.-. The father Peter was prosecuted for the minor offence of inflicting bodily 

                                                           
8
¢ƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ LƴǘŜǊǊŜƎƛƻƴŀƭ /ǊƛƳŜ ϧ WǳǎǘƛŎŜ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ όζ ¦bL/wLάύΣ ƛƴ ƛǘǎ aŀƴǳŀƭ ŦƻǊ tǊƻōŀǘƛƻƴ {ŜǊǾƛŎŜǎ ŀƴŘ ƛƴ ǘƘŜ 

Guidelines for Probation Managers, Rome ς London 1989, p. 54. 
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harm. The prosecutor referred the criminal matter to the district court, to the probation and mediation 

officer, to approach the accused and the victim to try and possibly resolve the offence of bodily harm via 

mediation. 

? Evaluation ς conflict perception from the viewpoint of the general and expert public: 

We may ask the question how we see the conflict, what should we address in connection with 

mediation. In a case presented as above, we agree that the objective should be the payment of damages in 

the amount of EUR 986.- as appraised by the forensic expert. 

? How did mediation proceed in this case? 

Upon having read the criminal file, the probation and mediation officer (hereinafter referred to as the 

αƳŜŘƛŀǘƻǊάύ ŘŜŎƛŘŜŘ ǘƻ Ƙƻld the first meeting with the parties to the mediation in an indirect way. The 

reason was that the mediator was not familiar with the current state of the conflict, and he wanted to 

prevent the undesirable escalation of tension that persisted between the accused Peter and his daughter 

Eva. 

The mediator summoned the injured Eva as the first party to ascertain the current state of the 

conflict, should the situation perhaps be settled with regard to payment of damages, what were the 

requirements of Eva with regard to the accused Peter, her father, etc. 

The injured Eva appeared at the meeting with the mediator in time, her behaviour and conduct was 

rather tense, she did not keep eye contact with the mediator, she was mostly looking to the ground, she 

only sat on the edge of the chair as if she was just about to leave, and she kept pressing the fingers on her 

hand, etc. Such non-verbal and verbal communication was not in line with what the injured initially 

presented in relation to the offence that happened, in particular when she was asked to comment on the 

damages, on her requirements against her father Peter. She only plainly said during the talk that she did not 

want anything, that she would undersign everything that the mediator presented, that she just wanted this 

case to be over.  

The eruditeness and ability of the mediator to read the verbal and non-verbal signals shown by the 

victim of the criminal offence was a basis for the mediator to apply any possible theoretical as well as 

practical experience relating to working with crime victims. The mediator was applying the eclecticism 

method in the various stages of mediation. Following the application of appropriate communication 

techniques, the victim Eva started talking more about the entire situation. She told, besides others, that her 

father had only been drinking for two years already after he lost his job, that when drunk, he kept 

ǘƘǊŜŀǘŜƴƛƴƎ ǘƻ ǘƘǊƻǿ ƘŜǊ ƻǳǘ ǿƛǘƘ ǘƘŜ ŎƘƛƭŘǊŜƴ ǘƻ ǘƘŜ ǎǘǊŜŜǘΣ ŜǘŎΦ 9ǾŀȰǎ ŦƛƴŀƴŎƛŀƭ ǎƛǘǳŀǘƛƻƴ ƛǎ ǾŜǊȅ ōŀŘΣ ǎƘŜ 

only receives the parental benefit, her husband is not paying maintenance for the children, she also filed 

a criminal notice on him. Those yoghurts that her father Peter ate and the milk he drank was the only food 

that she had for her children for the entire day. The social allowance should only arrive next day, and her 

husband once again failed to pay the child maintenance. She commented on her behaviour against her 

father Peter that she was desperate when she saw the empty fridge and in the room next door three 

children were crying as they were hungry and wanted to eat. This was the reason why she approached her 

father Peter in a vulgar way, and she added in one breath that as long as her father does not drink, he is a 
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very good man and that then both she and her children liked him.  

The mediator summoned the accused Peter as the second party to the mediation. tŜǘŜǊȰǎ ŎƻƴŘǳŎǘ 

during the first contact may be assessed as conduct of a person who feels to be innocent. The accused Peter 

had a different perception of his conduct. He got annoyed that he is prosecuted for slapping his daughter in 

the face, how come, it was his daughter whom he slapped, not a third party, etc. Following the application 

of various mediation and communication techniques, the accused relaxed and switched from his offensive 

attitude that he had towards his daughter and towards the judicial system to appropriate communication. 

He said, besides others, that he had been unemployed for a long time, that he used to work as a driver for 

Ƙƛǎ ŜƴǘƛǊŜ ƭƛŦŜΣ ƘŜ ǿŀǎ ƴƻǘ ŀōƭŜ ǘƻ ŎƻǇŜ ǿƛǘƘ ǘƘŜ ǎƛǘǳŀǘƛƻƴ ŀŦǘŜǊ Ƙƛǎ ǿƛŦŜȰǎ ŘŜŀǘƘΣ ŀƴŘ ƘŜ ǎǘŀǊǘŜŘ ǘƻ ŘǊƛƴƪΦ IŜ 

did not have money, he was only receiving social allowance, and would find a temporary job from time to 

time, where he earned some money. As for the monetary compensation for bodily harm, he said that he had 

no money to pay the compensation for bodily harm in the amount of EUR 986.- to his daughter Eva. (It shall 

be added that the accused is prosecuted for the first time.) 

This case study shall be interrupted from the viewpoint of presenting mediation, we shall continue 

after we have looked in more detail at the different areas relevant for the mediator from several aspects.  

We consider it to be dangerous and risky if the mediator, without subsequent specific knowledge, drafted 

an agreement in the form as suggested by the victim, so that she can forget about the case and so that the 

criminal procedure is terminated. 

Questions to review the current state: 

? Is it important that the mediator is an expert and masters the methods and techniques of his 

profession? 

? /ŀƴ ǿŜ ǘŀƭƪ ŀōƻǳǘ ǎŀǘǳǊŀǘƛƻƴ ƻŦ ǘƘŜ ǾƛŎǘƛƳǎȰ ƴŜŜŘǎ ƛn such case? 

? Is this not rather a resignation of the victim, which has nothing in common with mediation and with 

the restorative principle? 

? Is it ethical to terminate such mediation? 

? Is there a threat that the offence would be repeated (risk of recidivism) if the mediator has 

a superficial approach? 

To focus on the main objective of this article in the most efficient way, we consider it essential to 

have sufficient knowledge in communication, conflicts and mediation as such. We consider communication 

to be a necessary means of passing on and receiving news, expression of our feelings, emotions, needs, etc. 

We use it as a method of social interaction between the client and the mediator, as well as in other 

professions. We consider the familiarity with the specifics of verbal and non-verbal communication skills 

a necessary component of what the mediator should master if their job description is conflict and dispute 

resolution. The Association of Slovak Mediators describes the mediator as an important entity in mediation, 

who facilitates the dispute resolution between the parties as a qualified expert in communication and 

dispute resolution. This example also confirms that the field of communication is a necessary competence 
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of any professional who should be able to read and distinguish various signals of verbal and non-verbal 

communication to then be able to address the conflict area in a more efficient way.  

If we think about the term conflict and reflect on whether we have experienced it at some point in 

the past, a probable answer will be that each of us had experienced some conflict in every phase of our 

lives, be it during childhood with another child (peer conflict) or with parents, when our behaviour was not 

in line with their expectations, etc. Nor can we avoid the word conflict as adult individuals, it is only up to 

us, up to our skills, capacities and interest whether we want to resolve the conflict and in what way. 

A common lay approach has its justification, as in such approach we mostly apply the behaviour patterns 

assumed from our parents, people we know, as well as acquired in the course of our lives. In the preface to 

Ƙƛǎ ōƻƻƪ αYƻƴŦƭƛƪǘȅ ƳŜŘȊƛ ƭƛŘƳƛά όα/ƻƴŦƭƛŎǘǎ ŀƳƻƴƎ tŜƻǇƭŜάύΣ YǌƛǾƻƘƭŀǾȇ ŘŜǎŎǊƛōŜǎ Ƙƻǿ ƳǳŎƘ ǊƛƎƘǘ Ƙƛǎ ŦǊƛŜƴŘ 

was when he told him that ŀ ǇŜǊǎƻƴȰǎ ƭƛŦŜ ŀŎǘǳŀƭƭȅ ƛǎ ŀ Ŏƻƴǘƛƴǳƻǳǎ ǎŜǊƛŜǎ ƻŦ ŎƻƴŦƭƛŎǘǎΦ LŦ ǘǿƻ ǇŜƻǇƭŜ ŀǊŜ 

unable to agree, where the relationships are disrupted to such extent that mutual communication is 

impossible (dangerous), there we see room, option for third-party involvement represented by an 

independent and impartial mediator.9 

R The term conflict usually connotes something negative to us, something we try to avoid in common 

life situations, not to elicit such conflict behaviour by our behaviour, not to become a party to the conflict, 

but there are also opposite situations. It may be stated in this regard that this is personal knowledge that 

can also involve common interpersonal relations that generate conflict situations. From this viewpoint and 

lifestyle, these can be conflicts of social and financial, social and cultural, social and political differences, as 

well as conflicts of marginalised groups with the majority population, conflicts of the employer and the 

employee, etc. There is a whole range of possible sources of conflicts originating in everyday life as an 

interaction of differing ideas, opinions, attitudes and interests. They are mostly presented by at least two 

differing, mutually excluding options, they usually are of antagonistic nature. A mediator should also 

master these aspects of a conflict. In the following section, we shall take a closer look at this area in 

connection with crime and the restorative principle. 

Basic principles governing the use of restorative justice programmes in criminal matters. 

To strengthen the legal position of criminal mediation, the already 4th Seminar to Facilitate and 

Enhance Judicial Capacities in Criminal Matters was held on 26th-27th bƻǾŜƳōŜǊ нллу ƛƴ hƳǑŜƴƛŜ ό{ƭƻǾŀƪ 

Republic). The project was recorded under number SK/06/IB/JH/02/TL, where Belgian experts such as Hans 

DOMINICUS ς Federal Ministry of Justice of Belgium, aƛŎƘŀšƭ 5!b¢Lbb9 ς [ƛŝƎŜ ¦ƴƛǾŜǊǎƛǘȅΣ ŎǊƛƳƛƴƻƭƻƎȅ 

professor, Denis VAN DOOSSELAERE ς [ƛŝƎŜ ¦ƴƛǾŜǊǎƛǘȅΣ ǇǎȅŎƘƻƭƻƎƛǎǘ ŀƴŘ ŎǊƛƳƛƴƻƭƻƎƛǎǘΣ ƭŜŎǘǳǊŜǊ ƻŦ ǘƘŜ 

Faculty of Psychology and of the Criminology Institute, and Leo MULLENDER - Federal Ministry of Justice of 

Belgium, solicitor, head of the project on behalf of the Belgian side, agreed, besides others, on the 

definition of criminal mediation. They stated that αmediation is an alternative and non-authoritative form 

of out-of-court dispute resolution between the accused and the victim, aimed at joint search for a mutually 

suitable and satisfactory solution that alleviates or reduces the currently existing conflict via mutual 

ŎƻƳƳǳƴƛŎŀǘƛƻƴά. (Seminar, 2008). Conclusions and recommendations for mediation were adopted via the 

final report relating to the conference at issue held on 17 July 2009, which was drawn up by the Ministry of 

Justice of the Slovak Republic and its partner representing a European Union Member State, the Federal 

Ministry of Justice of Belgium.  

                                                           
9
YyL±hI[!±ºΣ WΦ 2002. Konflikty medzi lidmi. (Conflicts between PeopleύΦ нΦ ŜŘΦ tƻǊǘłƭΦ нллнΦ мфн ǇǇ L{.b ул-7178-642-X 
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The alliance of non-governmental organisations operating at the UN in the field of crime prevention and 

criminal justice formulated a working definition of restorative justice and its possibilities in the following 

ǿƻǊŘƛƴƎΥ αRestorative justice is a process wherein all parties involved in a certain crime meet for the 

purpose of a collective assessment of how to address the adverse consequences of the crime and its future 

consequences.ά10 

R Zeher11 as the author of the book α¨ǾƻŘ Řƻ wŜǎǘƻǊŀǘƝǾƴƝ ƧǳǎǘƛŎŜά όαLƴǘǊƻŘǳŎǘƛƻƴ ǘƻ wŜǎǘƻǊŀǘƛǾŜ 

WǳǎǘƛŎŜάύ and the founder of these ideas brings comprehensive and detailed information on the restorative 

principle from the viewpoint of restorative justice. We shall certainly not find any clear-cut and 

unambiguous answers therein, which we would expect, but it shall provide us with new insights, stimuli and 

experience in how we could administer justice. Zehr (2003, p. 8) concludes that: αLǘ ƛǎ ƴƻǘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ 

restorative justice to reduce recidivism. In an attempt to acquire recognition, restorative programmes are 

often presented and evaluated as a means of reducing recidivism. It may be stated that there are good 

grounds to think that restorative justice programmes do reduce recidivism. To date, research has delivered 

quite encouraging results, though it focused mainly on juvenile offenders. Although reducing recidivism is 

not the reason for existence of restorative programmes, it is just their side effect. Restorative justice is 

a right thing to do that has to be done right. We should deal with the victims and respond to their needs, the 

offenders should be involved in the process, not considering whether the offender grasps what this is about 

ŀƴŘ ǿƘŜǘƘŜǊ ǿŜ ŀŎƘƛŜǾŜ ŀ ǊŜŘǳŎŜŘ ǊŀǘŜ ƻŦ ǊŜŎƛŘƛǾƛǎƳΦέSuch view of conflict events and of the committed 

crime is specific, and therefore we cannot stipulate a single universal restorative programme or technique. 

&  Continuation of the case study from practice: 

Ϡ .ƻŘƛƭȅ ƘŀǊƳ (course of mediation meetings with the victim, with the offender, and conclusion) 

The elements of the restorative principle were fully accepted and utilised by the mediator in terms of 

the mediation process. The conflict was perceived in broader relations, the mediator was able to decipher 

the expressions of communication presented by the victim Eva and by the offender Peter. What was an 

important factor was the signal of the victim, where she resigned at the beginning of the mediation. In this 

position, the mediator should try and respond to the actual needs of the victim, to ensure a permanent state 

of saturation of needs, and not just a temporary one. This state can only be achieved via appropriately 

worded open questions to stimulate the victim and to prevent them answering only yes or no. In addition to 

what is written in the minutes of the investigation file, the victim Eva described the entire atmosphere 

before, during and after the conflict in more detail. She agreed that at the next meeting the mediator could 

tell her needs and requirements presented during the interview, and she consented to a joint meeting with 

the offender Peter. 

The victim Eva and the offender Peter met at the second meeting, where the mediator rephrased the 

information for them that he received from them during individual meetings. Then he presented a recap of 

the known state, and the parties to the mediation commented on it. The individual positions of the victim 

and of the offender were respected each, they did not interrupt each other, they took notes while the other 

was speaking, to be able to subsequently respond to what was said. Their communication always took place 

                                                           
10

 Y!w!.9/Σ ½Φ Ŝǘ ŀƭΦ нллоΦ tǊƻōŀőƴƝ ŀ ƳŜŘƛŀőƴƝ ǎƭǳȌōŀ Ǿ 2wΦ όtǊƻōŀǘƛƻƴ ŀƴŘ aŜŘƛŀǘƛƻƴ {ŜǊǾƛŎŜ ƛƴ ǘƘŜ /ȊŜŎƘ wŜǇǳōƭƛŎύ όƳŀƴǳǎŎǊƛǇǘύ 
11

ZEHR, H. 2003. ̈ ǾƻŘ Řƻ ǊŜǎǘƻǊŀǘƛǾƴƝ ƧǳǎǘƛŎŜΦ (Introduction to Restorative Justice) tǊŀƎǳŜΦ нллоΦ ½ŘǊǳȌŜƴƛŜ ǇǊŜ ǇǊƻōłŎƛǳ ŀ ƳŜŘƛłŎƛǳ 
v ƧǳǎǘƝŎƛƛ ό!ǎǎƻŎƛŀǘƛƻƴ ŦƻǊ tǊƻōŀǘƛƻƴ ŀƴŘ aŜŘƛŀǘƛƻƴ ƛƴ WǳǎǘƛŎŜύΦ 
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via the mediator. The individual stages of the mediation proceeded in this way until the moment when the 

parties were able and willing to communicate with each other. As the communication between the offender 

and the victim was bad, they learned the following about each other during the mediation:  

The victim Eva learned that her father had a very difficult time coping with the death of his wife. In 

turn, he was dismissed from his job, he was used to take care of the family financially, but when he failed to 

do so, he started drinking. She also learned that her father Peter wanted to commit suicide after a year of 

his unsuccessful search for a job, but a coincidental hiker saved his life. He perceived his inability to find a 

job and take care of the family as his personal failure.  

The offender Peter learned during the mediation that his daughter was divorced, that it was not true 

what she was saying that her husband worked abroad. Moreover, Peter learned for the first time during the 

mediation what were the circumstances when his daughter swore at him - that he ate the only food she had 

Ǉǳǘ ŀǎƛŘŜ ŦƻǊ ǘƘŜ ŎƘƛƭŘǊŜƴ ƛƴ ǘƘŜ ŦǊƛŘƎŜΦ IŜ ŘƛŘ ƴƻǘ ƪƴƻǿ ŜƛǘƘŜǊ ǘƘŀǘ 9ǾŀȰǎ ƘǳǎōŀƴŘ ǿŀǎ ƴƻǘ ǇŀȅƛƴƎ 

maintenance for three children to her, stipulated by the court in the amount of EUR 430.-. He responded 

very positively to the requirement of the victim Eva to undergo a therapeutic stay to treat alcohol addiction. 

He added on this note that he needed help in this regard, but did not find enough courage himself to 

undergo the treatment. He is happy that the daughter still likes him, and he will do everything for her and 

for his grandchildren to keep them happy. 

Mediation conclusion: 

The outcome of the mediation was a written agreement between the victim Eva and the offender 

Peter, whereunder the victim did not require the damages in the amount of EUR 986.-, as she knew her 

father did not have money. In order to saturate her needs, the victim required the offender (father) Peter to 

undergo an institutional alcohol addiction therapy. Thus, the mediation was focused on the future. 

According to the victim Eva, her father is a very self-sacrificing and good man, unless he drinks. The 

requirement of the victim was worded in the agreement that she found it sufficient as a compensation of 

the damage that the accused (father) Peter underwent an institutional alcohol addiction therapy. The 

mediation at hand was concluded by conditional suspension of the prosecution with a trial period of 12 

months. Before drawing up the final report on the accused Peter upon at the end of the trial period, the 

victim was summoned as well to comment on the current state, whether Peter accepted the requirement, 

whether he drank alcohol, or whether situations involving him causing her bodily harm were repeated. The 

victim stated that she was very glad that the outcome of the mediation was a conditional suspension of 

prosecution, the father underwent the institutional therapy, she was visiting him there with her children. 

Her father Peter was abstaining from alcohol now, he found a job, he works as a driver at a motorway 

construction site. The family relations improved, their communication is even better than prior to the 

offence. 

The accused Peter, who presented documents on having completed the institutional therapy, was also 

present during drawing up of the final report. He told he was proud of his daughter that she helped him and 

that the quality of his life was now much better, he now enjoyed life. 

This case study suggested one of the options how mediation can proceed, if there is an erudite 

mediator using the elements of the restorative principle in his work from the viewpoint of saturation of the 

ǾƛŎǘƛƳǎȰ ƴŜŜŘǎΦ ¢ƘŜ ǎŀǘǳǊŀǘƛƻƴ ŘƻŜǎ ƴƻǘ ŀƭǿŀȅǎ ƘŀǾŜ ǘƻ ƴŜŎŜǎǎŀǊƛƭȅ ƛƴǾƻƭǾŜ just pecuniary damages, there 
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are many options, there is just a need to correctly set them and apply them in daily practice. For this 

purpose, the next part shall also discuss the principles of restorativeness that have a justified place in the 

mediation process. 

The actual direction towards restoration can also be seen via the following principles and values: 

a) Respect ς is one of the key values expressed both towards the person of the victim (the injured party) 

and towards other affected persons, as well as towards the offender. 

b) Liability ς in this case, the offender of the crime assumes liability for the (non-)pecuniary damage 

incurred and the restorative process facilitates his motivation to restore the disrupted relationships. 

c) Dialogue ς all restorative justice programmes and techniques are primarily based on various forms of 

dialogue between the parties to the conflict that arose between the victim and the offender or the 

community. 

d) Participation ς restorative justice strives primarily to involve all parties to the crime, and/or their 

representatives in conflict resolution. The actual resolution of the conflict  ς event is in the hands of 

those affected by it, and not in the hands of a formal authority. 

e) Balance ς achieving balance in the community may be included among the priorities of restorative 

justice. It actually involves striking a balance between the interests of the stakeholders and searching for 

a solution acceptable for the stakeholders. 

f) Voluntarism ς the meaning from the viewpoint of restorative justice is that participation of the 

ǎǘŀƪŜƘƻƭŘŜǊǎ ƛƴ ŀ αŎǊƛƳŜά ŎƻƴŦƭƛŎǘ ǊŜǎƻƭǳǘƛƻƴ is always based on voluntarism, i.e. they cannot be forced 

to such involvement by any authority. 

g) Community (involvement) ςthe objective of restorative justice always is to involve the members of the 

community where the victim and the offender live. In this regard, the crime is not perceived as a 

separated and isolated act that should only be a private matter of the parties to the crime. 

h) Individuality ς this refers to respecting the uniqueness of every person, which is always balanced in 

relation to the community from the viewpoint of restorative justice.  

R The definition of the αǊŜǎǘƻǊŀǘƛǾŜ ǇǊƛƴŎƛǇƭŜά is in our opinion also determined by empirical practice 

and many years of experience, as also presented by the experts from Belgium (seminar, 2008), who state 

the following: αhǳǊ ǎŜǾŜǊŀƭ ȅŜŀǊǎ ƻŦ ŜȄǇŜǊƛŜƴŎŜ ǿƛǘƘ ƳŜŘƛŀǘƛƻƴ ƎǊŀŘǳŀƭƭȅ ƭŜŘ ǳǎ ǘƻ ǿƻǊŘ ŀ draft definition. 

Restoration is not an identical term with getting back to the starting point.. Restoration is something else 

than repair, return to the situation prior to the crime. In this sense, crimes are actually irreparable. They 

leave traces, luckily not equally dramatic, however, something still changes in life. It is unfortunate when a 

person does not understand that this will not change even if the victim turns into an offender. Restoration 

cannot be reduced to pecuniary damages.In our experience, this approach results in the victim feeling sold, 

as if their suffering and humiliation was simply expressed as a certain monetary amount usually stipulated 

by external criteria. When the parties to the crime request restoration, they are expressing the need for a 

change of their attitudes towards the crime and its consequences, a change in incorporating the resulting 
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ŜȄǇŜǊƛŜƴŎŜ ƛƴǘƻ ǘƘŜƛǊ ƭƛǾŜǎΦέ ¢ƘŜǎŜ ƛŘŜŀǎ ŀǊŜ ŜƭŀōƻǊŀǘŜŘ ƻƴ ƛƴ ƳƻǊŜ ŘŜǘŀƛƭ ƛƴ ±ŀƴ DŀǊǎǎŜΣ [Φ όнллмύ αhǇ ȊƻŜƪ 

ƴŀŀǊ ƘŜǊǎǘŜƭǊŜŎƘǘΦ hǾŜǊǿŜƎƛƴƎŜƴ ƴŀ ƧŀǊŜƴ ōŜƳƛŘŘŜƭƛƴƎǎǿŜǊΦά 

We also described mediation as a communication process with more or less unforeseeable content and 

outcome, however, this does not mean it is a process without any orientation. The definition of restorative 

mediation describes that mediation shall be focused on the conditions inducing settlement, i.e. 

άǊŜǎǘƻǊŀǘƛƻƴέΦ {ƻŎƛŀƭ ƛƴǘŜǊŜǎǘ Ŏŀƴ ōŜ Ŝŀǎƛƭȅ ǊŜǾŜŀƭŜŘ  ƛƴ ǘƘŜ ǿƻǊŘ άǎŜǘǘƭŜƳŜƴǘέ ŀǎ ǿŜƭƭΦ   

²ƘŜƴ ǘƘŜ ǇŀǊǘƛŜǎ ǘƻ ǘƘŜ ŎǊƛƳŜ ǊŜǉǳŜǎǘ άǊŜǎǘƻǊŀǘƛƻƴέΣ ǘƘŜȅ ŀǊŜ ŜȄǇǊŜǎǎƛƴƎ ǘƘŜ ƴŜŜŘ ŦƻǊ ŀ ŎƘŀƴƎŜ ƻŦ 

their attitudes towards the crime and its consequences, a change in incorporating the resulting experiences 

into their lives.12 

R We wish to refer to the experience of the Belgian experts (2008) as an example, who present 

restoration via several characteristics that should meet at least the following requirements: 

a) A clear, feasible objective to be attained, a subjective meaningful process. 

b) This process is relatively unforeseeable as for its duration, its content and depth. 

c) Neither the severity of the crime, nor the amount of pecuniary damage incurred are decisive 

indicators for inclusion of the case into the process. Many times, trivial physical attacks cover up 

a major personality issue concerning the ability to adapt, whereas some very severe crimes are 

easy to discuss from the viewpoint of criminal law. 

d) As the process is unforeseeable, restoration cannot be speeded up or organised to attain a pre-

agreed objective. The stakeholders will either accept the invitation for a meeting, or not. 

e) It is peculiar that restoration is requested simultaneously both by the victim as well as by the 

offender. The offender often tries to justify the attack and its consequences, to explain their past 

and its impact on their personality. 

f) Probably the most empowering element of the positive approach of the entire process are the 

ǎƛƎƴŀƭǎ ƻŦ ǎƘƻǿƛƴƎ ǊŜǎǇŜŎǘ ŦƻǊ ǘƘŜ ƻǘƘŜǊ ǇŜǊǎƻƴΦ ²Ŝ ŘŜŦƛƴƛǘŜƭȅ ŘƻƴȰǘ ŜȄŀƎƎŜǊŀǘŜ ƛŦ ǿŜ ŎƭŀƛƳ ǘƘŀǘ 

showing regard (respect) is the essential driver of everything that happens in the restoration 

process. 

Thus, the main task of the mediator is to create an environment of safety and respect for the 

stakeholders and to ensure that this feeling is also transferred to the relationships between the parties, 

thus helping to alleviate their tension and their defensive attitude. We can actually conlcude that showing 

of mutual respect between the stakeholders (or their community) in concrete mediation situations results 

ƛƴ ǳƴŜȄǇŜŎǘŜŘ ǘǳǊƴǎ ƛƴ ǘƘƛƴƪƛƴƎΦ ¢ƘŜǎŜ ŀǊŜ ǘƘŜ ƳƻƳŜƴǘǎ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ αƘŜŀƭƛƴƎά ŀƴŘ ƭƛōŜǊŀǘƛƻƴΦ 

Unfortunately, this cannot be organised, all that can be done is to create favourable conditions for the 
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{ŜƳƛƴŀǊ ƘŜƭŘ ƛƴ hƳǑŜƴƛŜΣ {ƭƻǾŀƪ wŜǇǳōƭƛŎΣ нллуΦ 
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course of this mediation process.13 

R One of the important aspects is also voluntarism, while it may seem at the first glance that 

voluntary participation in mediation is self-evident. Mandatory participation would not only force 

authenticity out of mutual communication, but it would also infringe the legal right of the parties. This is 

clear with regard to the victim. And moreover, mandatory participation could result in secondary 

viŎǘƛƳƛǎŀǘƛƻƴ όǿŜ ŘƻƴȰǘ ǿŀƴǘ ǘƻ ƭŜǘ ǘƘŜ ǾƛŎǘƛƳ ƭƛǾŜ ǘƘǊƻǳƎƘ ǘƘŜ ŀŘǾŜǊǎŜ ǊŜŀƭƛǘȅ ƻŦ ǘƘŜ ŎǊƛƳŜ ƻƴŎŜ ŀƎŀƛƴύΦ 

CǊƻƳ ǘƘŜ ƻŦŦŜƴŘŜǊȰǎ ǾƛŜǿǇƻƛƴǘΣ ŦƻǊŎŜŘ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ǿƻǳƭŘ ōŜ ƻǳǘǎƛŘŜ ƻŦ ǘƘŜ ƭŜƎŀƭ ŦǊŀƳŜǿƻǊƪΦ LŦ ǿŜ ǊŜŀƭƭȅ 

want to achieve their honest, genuine remorse, we can hardly get it by force. Therefore, according to 

international as well as national guidelines, mediators are expected to thoroughly inform their clients about 

the nature of the invitation to take part in mediation, as well as about the right to reject this offer at the 

beginning or at any stage of the process. (Council of Europe Recommendation no. (99) 19) 

Lawmakers as well as practitioners should ask the question whether an αŀƭǘŜǊƴŀǘƛǾŜ ŎƘƻƛŎŜά is really a 

choice. And balance is again at stake, depending on the context of the crime and on the need of the social 

environment; sometimes, a certain (moral) pressure on the stakeholders is unavoidable. If sometimes 

mediation is an open or masked part of the sentence or of imposed conditions, we are barking up the 

wrong tree. If participation is not genuinely voluntary, mediation will only become a tool for punishment 

or moralising of persons. As the αǇŜǊŎŜƛǾŜŘ ŦǊŜŜŘƻƳ ƻŦ ǇŀǊǘƛŎƛǇŀǘƛƻƴά is rather a subjective matter, 

ƳŜŘƛŀǘƻǊǎ ǎƘƻǳƭŘ ǾŜǊƛŦȅ ǿƛǘƘ ǘƘŜƛǊ ŎƭƛŜƴǘǎ ƛƴ ŜŀŎƘ ǎƛƴƎƭŜ ŎŀǎŜΣ ǿƘŜǘƘŜǊ ǘƘŜȅ ŘƻƴȰǘ Ƨǳǎǘ ǎŜŜƪ ŀƴ ŀŘǾŀƴǘŀƎŜΣ 

but rather a genuine option to participate or not.  

R Another clear principle directly linked to the definition of restorative mediation in the criminal 

procedure is confidentiality of information (observation of the non-disclosure obligation). This is discussed 

ƛƴ ǘƘŜ αƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎά ƻŦ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ wŜŎƻƳƳŜƴŘŀǘƛƻƴǎΦ Lƴ ƻǳǊ ŎƻƴŘƛǘƛƻƴǎΣ ǘƘƛǎ ǇǊƛƴŎƛǇƭŜ ŀƭǎƻ 

found implementation in Act no. 550/2003 Coll. on Probation and Mediation Officers.  

5ƻƭŀƴǎƪł ǎǘŀǘŜǎ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƻƴ ǘƘƛǎ ƛǎǎǳŜΥ αtǳǊǎǳŀƴǘ ǘƻ ǘƘŜ !Ŏǘ ƻƴ tǊƻōŀǘƛƻƴ ŀƴŘ aŜŘƛŀǘƛƻƴ hŦŦƛŎŜǊǎΣ 

mediation shall refer to an out-of-court mediation of dispute resolution between the victim and the accused. 

Under the Act, mediation is understood as a specific non-procedural method of addressing the criminal 

matter, matching the meaning of the restorative justice concept, in cases of those crimes that are the result 

of a conflict relation between the offender and the victim of a particular crime. Mediation between the 

victim and the accused is based on the general principles of mediation, however, its specifics are determined 

by the context of the criminal procedure as the background for its application. Thus, here, mediation is 

defined in a narrower sense than usually understood, as it is explicitly bound to connection with the criminal 

procedure. It is thus an activity carried out in connection with the criminal procedure and aimed at settling 

the conflict state elicited by the crime as well as at alleviation of damages and consequences of the 

ŎƻƳƳƛǘǘŜŘ ŎǊƛƳŜΦά14 

To round up the knowledge, we also state the opinion of Tony Marshall, who put emphasis on the 

important role of mediators in his 1996 article on restorative justice. The need to find a concrete solution 
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Methodology developed by Belgian mediation experts. 2008. 
14

 5h[!b{Y#Σ wΦ нлммΦ Postavenie a ŜǘƛŎƪŞ ŀǎǇŜƪǘȅ őƛƴƴƻǎǘƛ ǇǊƻōŀőƴŞƘƻ ŀ ƳŜŘƛŀőƴŞƘƻ ǵǊŀŘƴƝƪŀ όtƻǎƛǘƛƻƴ ŀƴŘ 9ǘƘƛŎŀƭ !ǎǇŜŎǘǎ ƻŦ 
Work of the Probation and Mediation Officer). Lƴ wŜǎǘƻǊŀǘƝǾƴŀ ǎǇǊŀǾƻŘƭƛǾƻǎǙ ŀƪƻ ǾȇȊǾŀ όwŜǎǘƻǊŀǘƛǾŜ WǳǎǘƛŎŜ ŀǎ ŀ /ƘŀƭƭŜƴƎŜύΦ 
aƛŎƘŀƴőƻǾł {Φ ό9ŘΦύ tǊŜǑƻǾǎƪł ǳƴƛǾŜǊȊƛǘŀ όtǊŜǑƻǾ ¦ƴƛǾŜǊǎƛǘȅύΦ ǇΦ он ς 41. 2011. 146 pp ISBN 978-80-555-0389-9 
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to the issues they encountered in their day-to-day practice was more important to these professionals than 

theoretical knowledge. Looking back at the development of mediation, this really is the right direction. 

Mediation is above all inspired by practice and by the unceasing effort to understand the motives and 

needs of people.15 

R Such insight and own empirical experience in restorative mediation, as well as the expertise passed 

on from the knowledge of other criminal mediators during trainings, can be presented in a way that: 

a) in restorative mediation it is difficult to predict the duration of the mediation process, the content 

and the final outcome, but above all, it is a subjective ς personal, intimate and by its nature unique 

process; 

b) mediation in criminal law gets into an antagonistic position to the traditional notion of the criminal 

procedure comprising the qualities of objectivity, transparency, predictability and comparability.  

A specific feature of criminal (restorative) mediation is the fact that criminal law is in an antagonistic 

position to criminal mediation.  

R At a first glance, restorativeness and criminal law are presented as a closed system, based on 

rational criteria, aimed at reducing crime to a legal category followed by punishment. What we encounter 

in practice is a certain αƻŘŘ ōŜƘŀǾƛƻǳǊά of judges and prosecutors when assessing the extreme limits of the 

above mentioned rationality. One prefers morality, while others rather focus on the crime, on the 

expectations of stakeholders, on the wording of the judgment. What we find in the motivation of the 

pronounced judgment is a reflection of the (expected) perception of the victim, the (expected) wish and 

meeting of public opinion expectations. What is appearing in setting the sentence is an ever increasing and 

clear attempt to follow the ideas of particular persons seeking justice, when references are made to the 

relative severity of the crime, as well as to specific situational and personality traits of the offender, which 

come to light during the proceedings. And now we got far from a direct, strictly rational application of law. 

We can justify this on the basis of principles of the actual judicial system. The basic principle of 

legalityrestricts the justification of the system to the small part of the society that creates the content of 

legal regulations in the strict sense of the word. It even restricts the scope and nature of what can be 

offered as an ex offo compensation. The subsidiarity principle stipulates punishment as a certain means of 

force of the society, means of protecting life, an ultimate means of correction. Both of the above principles 

lead us to the conclusion that criminal law is conceptually connected with self-restriction. It is clear that this 

system cannot be understood as a hermetically closed vessel or a closed decision-making system. Both of 

ǘƘŜ ŀōƻǾŜ ƳŜƴǘƛƻƴŜŘ ǇǊƛƴŎƛǇƭŜǎ ŀǳǘƻƳŀǘƛŎŀƭƭȅ ǊŜǎǳƭǘ ƛƴ ƎŜƴŜǊŀǘƛƻƴ ƻŦ ŀƴ άƻǇǇƻǎƛǘŜέΣ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ŀ 

world escaping justice. The legality principle results in the need to direct and handle a variety of issues and 

conflicts that are not governed by any legal regulation. And this is even more true for the subsidiarity 

principle. If punishment, the exercise of societal pressure, is considered an αǳƭǘƛƳŀǘŜ ŎƻǊǊŜŎǘƛƻƴϦΣ 

thentheverification of this principle may only take place at the assumption of a ƭŀǊƎŜ ƴǳƳōŜǊ ƻŦ αǎǳŎƘ 

ŎƻǊǊŜŎǘƛƻƴǎά ƛƴ ǘƘŜ ƎƛǾŜƴ ǎƻŎƛŜǘȅΦ όaŜǘƘƻŘƻƭƻƎȅΣ нллуύΦΦ16 
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 MARSHALL, T. F. 1996. The evolution of Restorative Justice in Britain. European Journal on Ciriminal Policy and Research. 1996. 
4.4, 21-43 
16

Act no. 550/2003 Coll. on Probation and Mediation Officers. 
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Mediation in Slovakia is only carried out subject to the consent of the victim and of the accused. If the 

accused is a young offender, the probation and mediation officer shall obtain consent with mediation from 

at least one legal guardian. Participation of all stakeholders in the mediation is voluntary 

Mediation in the criminal procedure may be carried out on the proposal: of the legal guardian of the 

accused young offender, the accused, the victim, the investigating officer, the prosecutor, the presiding 

judge of the bench, the single judge, the attorney. The instruction to (consent with) mediation from the 

prosecutor, the presiding judge or single judge shall not be directed at the manner and outcome of the 

mediation. 

Mediation in the criminal procedure may have the following outcomes: 

a.) Conditional suspension of prosecution ς in the procedure on a minor offence, for which the law 

stipulates a prison sentence of up to five years, the prosecutor may conditionally suspend the prosecution 

subject to consent of the accused upon pronouncement of the accusation until filing of the criminal charge 

upon proposal by a policeman and also without a proposal. In this case the accused shall make a 

declaration that they committed the crime for which they are prosecuted, and there are no justified doubts 

that their declaration was made in a free, solemn and comprehensible manner. At the same time, the 

accused shall compensate the damage, if incurred due to the offence, or shall enter into an agreement with 

the victim concerning its compensation, or shall take other necessary steps to compensate it. 

b.) Settlement ς in the procedure on a minor offence, for which the law stipulates a prison sentence 

of up to five years, the prosecutor may decide on approval of settlement and suspend the prosecution 

subject to consent of the accused and of the victim. 

If settlement is the outcome of mediation, the accused shall make a declaration that they committed 

the crime for which they are prosecuted, and there are no justified doubts that their declaration was made 

in a free, solemn and definite manner. The accused shall compensate the damage if incurred due to the 

offence, or shall take other steps to compensate the damage, or shall otherwise redress the damage 

incurred due to the crime, and shall deposit a monetary amount intended for a particular addressee for 

generally beneficial purposes to the account of the court or to the account of the prƻǎŜŎǳǘƻǊȰǎ ƻŦŦƛŎŜ ƛƴ ǘƘŜ 

pre-trial procedure, unless such monetary amount is apparently inappropriate considering the severity of 

the committed crime and also considering the property situation of the accused. 

Human dignity and its place in restorative justice 

The philosophy of restorative justice brings forward the ideas of submission and respect for human 

dignity as certain ethical challenges. In practice, in holding a mediation meeting, there is a continuum of 

reactions that can more or less come closer to the ideal state. Both the parties immediately affected by the 

crime as well as professional probation and mediation officers have to cope with inner uncertainty 

provoked by questions such as:  

Ç Is it mentally possible at all to separate the person from their deeds (to respect the offender while 

condemning the crime)? Or is this only a theoretical construct?  

Ç ²Ƙŀǘ ƛǎ ǘƘŜ ŎƻƴƴŜŎǘƛƻƴ ƻŦ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ ƻƴŜȰǎ ƻǿƴ ŘŜŜŘǎ ǿƛǘƘ ƘǳƳŀƴ ŘƛƎƴƛǘȅ ŀƴŘ ǿƘŀǘ ǇǊŀŎǘƛŎŀƭ 

consequences does it have? 

Ç Are the parties really equal from the viewpoint of their human dignity? 
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Ç Does the assumption of equality bear some ethical risks? Can the assumption of equality favour one 

of the parties and harm the other? 

Ç How to achieve that respect for the dignity of the offender does not cause an impression with the 

victim that the reality of the inflicted evil and injustice is belittled? 

Ç Can we find a fair balance of interest in the needs of the offender and in the needs of the victim? Or 

do we prefer the needs of any party during mediation? Is it at all possible to maintain an attitude of 

impartiality and neutrality towards the parties? ό!ŎŎƻǊŘƛƴƎ ǘƻ 5ƻƭŀƴǎƪłΣ нлммύΦ 

The ethical principle of impartiality puts a duty on the mediator to maintain impartiality towards all 

parties. Impartiality means freedom from favouring (putting at an advantage) or bias, either in words or in 

actions. Impartiality includes the commitment to facilitate all parties (as opposed to a single individual) in 

achieving a mutually satisfactory agreement and/or a mutually satisfactory dialogue. Impartiality means 

ǘƘŀǘ ǘƘŜ ƳŜŘƛŀǘƻǊ ǿƻƴȰǘ Ǉƭŀȅ ǘƘŜ ǊƻƭŜ ƻŦ ŜƛǘƘŜǊ ǘƘŜ ǇƭŀƛƴǘƛŦŦ ƻǊ ǘƘŜ ŘŜŦŜƴŎŜ ƭŀǿȅŜǊΦ ! ƳŜŘƛŀǘƻǊ ǎƘŀƭƭ 

maintain impartiality and at the same time ask the parties questions necessary for them to consider the 

acceptability of the proposed solution options and of dialogue. Current impartiality of the mediator may be 

at risk for instance when they had any past social or professional relationships with any of the parties to the 

mediation. If the mediator provided professional services in the past to both parties, they shall not be 

allowed to continue in the mediation, unless this matter is discussed and unless both parties freely decide 

to continue in the mediation with the particular mediator. Current impartiality is also questionable if the 

mediator reacts in an emotional way on the parties (liking or antipathy) during the mediation. Ethical 

dilemmas are also elicited in mediators by the tension between impartiality and the temptation to suggest 

solutions or to direct the process towards achieving a fairer and just solution. It is also ethically challenging 

to handle the tension between maintaining a neutral attitude and provision of the necessary professional 

legal or therapeutic advice. 

Ç To what extent do we determine the needs of the victims and of the offenders? What needs are we 

willing to accept as justified? 

Ç To what extent do the experiences of some parties take priority or impact the needs of other 

parties? Who shall decide about that? What are the implications? 

Ç Can or should the effort to facilitate healing and to provide a symbolic reparation fully replace the 

punishment, revenge or prison?17 

We hope this viewpoint will also be helpful in better grasping the principle of restorativeness and the 

mediatƛƻƴ ǇǊƻŎŜǎǎ ǿƛǘƘ ŜƳǇƘŀǎƛǎ ƻƴ ǎŀǘǳǊŀǘƛƻƴ ƻŦ ǘƘŜ ǾƛŎǘƛƳȰǎ ƴŜŜŘǎΣ ǿƘƛŎƘ ŀǊŜ ƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ ƻŦ ŦƛƴŀƴŎƛŀƭ 

nature only.  

Glossary of terms used in mediation: 

Mediation (from lat. mediare = to be in the middle) ς is a task- and goal-oriented process. It 
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 5h[!b{Y#Σ wΦ нлммΦ Postavenie a ŜǘƛŎƪŞ ŀǎǇŜƪǘȅ őƛƴƴƻǎǘƛ ǇǊƻōŀőƴŞƘƻ ŀ ƳŜŘƛŀőƴŞƘƻ ǵǊŀŘƴƝƪŀ όtƻǎƛǘƛƻƴ ŀƴŘ 9ǘƘƛŎŀƭ !ǎǇŜŎǘǎ ƻŦ 
Work of the Probation and Mediation Officer). Lƴ wŜǎǘƻǊŀǘƝǾƴŀ ǎǇǊŀǾƻŘƭƛǾƻǎǙ ŀƪƻ ǾȇȊǾŀ όwŜǎǘƻǊŀǘƛǾŜ WǳǎǘƛŎe as a Challenge). 
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is focused on the achievement of results, does not address the inner causes of conflicts. Besides the 

agreement itself as a primary objective, it also focuses on auxiliary objectives. Each stage of the 

mediation process has its objective achieved via fulfilment of particular tasks. 

Mediator ς helps two or more parties in a conflict to achieve consent (agreement). It is an 

alternative conflict resolution form, with concrete steps directed in favour of the parties to the 

conflict. 

Conflict (from the viewpoint of mediation) ς can be defined in various ways: in a softer definition, we 

perceive it as a disagreement with ideas, opinions or interests of (an)other person(s), in the less soft 

definition, we understand it as a fight, opposition and even hostility. 

Facilitation ς is an effective method of organising, chairing and handling a successful meeting 

or negotiation.  

Facilitator ς is responsible for the actual negotiation process, oversees the dynamics and 

efficiency of the session, comprehensibility for all parties and feasibility of the resulting solution. 

Impartiality of the facilitator is an important condition for the success and functionality of 

facilitation. 

Conciliation ς is an alternative conflict resolution method, where the parties to the conflict 

agree on the services of a conciliator, who meets them separately in order to resolve the 

divergences (conflicts) between them. A third party is responsible for the course of communication 

between them and facilitates the conciliation procedure. 

Arbitration ς this is an arbitration procedure where the arbitrator is not necessarily a lawyer. The 

parties to the dispute or their representatives present evidence and arguments to a neutral party (a person 

ǳƴōƛŀǎŜŘ ǘƻǿŀǊŘǎ ŀƴȅ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎύΣ ǿƘƻ ŘŜŎƛŘŜǎ ƻƴ ǊŜǎƻƭǳǘƛƻƴ ƻŦ ǘƘŜ ŘƛǎǇǳǘŜΦ ¢ƘŜ ŀǊōƛǘǊŀǘƻǊȰǎ ŘŜŎƛǎƛƻƴ ƛǎ 

binding. The arbitrator often αŘƛǾƛŘŜǎ ƛƴ ƘŀƭǾŜǎάΣ they want to be the same distance away or close to both 

parties, regarŘƭŜǎǎ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎȰ ŘŜƎǊŜŜ ƻŦ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ ǘƘŜ ǎƛǘǳŀǘƛƻƴ ǘƘŀǘ ŀǊƻǎŜΦ !ǊōƛǘǊŀǘƛƻƴ ƛǎ ŀ dispute 

resolution remedy coming from the outside. Neither the authority nor the arbitrator is guided by our 

interests, but they decide according to the level of their knowledge, which the arbitrator can use to justify 

their decision if needed. 

Restorative justice programme ς is each programme that utilises restorative processes and is 

aimed at achieving restorative results. 

Restorative process ς is each process in which the victim and the offender, and any other 

individuals or community members affected by the crime, as applicable, mutually actively 

participate in addressing the matters following from the crime, usually assisted by a promoter. 

Restorative processes may include mediation, conferences and circles pronouncing judgments. 

Restorative result ς is an agreement reached as a result of the restorative process. Restorative 

results include answers and programmes such as reparation (compensation of damage), restitution 

and a publicly beneficial service, focused on meeting individual and collective needs and meeting of 

obligations of the parties, and achievement of re-integration of the victim and of the offender into 
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the society. 

Parties ς include the victim, the offender and any other individuals or community members 

affected by the crime, who can participate in the restorative process.  

Promoter ς is the person responsible for just and impartial facilitation of the parties 

involvement in the restorative process. 

Victim and the offender ς in mediation, they usually have to agree on the basic facts of the 

case as a starting point for their participation in the restorative process. Participation of the 

offender shall not be used as evidence of pleading guilty in the subsequent court proceeding.  

Differences leading to imbalance of powers ς as well as cultural differences between the 

parties shall be taken into consideration in submitting the case to a restorative process and during 

the restorative process. 
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Martin Lulei: Selected aspects of criminal policy and tools to measure recidivism risk in probation 

 

Abstract 

¢Ƙƛǎ ŜȄǇŜǊǘ ŀǊǘƛŎƭŜ ƛǎ ŀ ǇŀǊǘƛŀƭ ǎȅƴǘƘŜǎƛǎ ƻŦ ǘƘŜ ŀǳǘƘƻǊΩǎ ǎŎƛŜƴǘƛŦƛŎ ƪƴƻǿƭŜŘƎŜ ŎƻƴŎŜǊƴƛƴƎ ǎŜƭŜŎǘŜŘ 

topics covered in the expert presentation on the topic Tools to measure recidivism risk in probation held in 

Budapest in 2014 in the framework of the project Judiciary and Protection of Victims. The author focused 

on criminal policy, basic characteristics of the risk factor paradigm and examples of specific tools to 

measure recidivism risk. The article features also selected findings from implemented research studies 

targeting criminality and victimization in the Slovak Republic. 

Key words 

Crime, Probation, Recidivism, Risk, Criminal justice social work, Victimization. 

Foreword 

The criminal justice system stands above criminal policy that (among other elements) contains also 

the institute of probation and alternative corrections. The term criminal policy is described in a number of 

nationaƭ ǎǘǊŀǘŜƎƛŜǎΣ ŀŎǘƛƻƴ ǇƭŀƴǎΣ ǇƻƭƛǘƛŎŀƭ ǇŀǊǘƛŜǎΩ ǇƭŀǘŦƻǊƳǎΣ ƎƻǾŜǊƴƳŜƴǘ ǇƭŀǘŦƻǊƳǎΣ ŜǘŎΦ {ƻƳŜ ŀǳǘƘƻǊǎ 

ŎƭŀƛƳ ǘƘŀǘ ŎǊƛƳƛƴŀƭ ǇƻƭƛŎȅ Ƙŀǎ ōŜŎƻƳŜ ǎǳōƧŜŎǘ ƻŦ ǇƻƭƛǘƛŎŀƭ ŎƻƳǇŜǘƛǘƛƻƴ ό{ƻƯŀƴƝƪƻǾłΣ нлммύΣ ƻǘƘŜǊǎ ǘŀƭƪ ŀōƻǳǘ 

a so-called populist criminal policy (Rodriguez, 2012). There is no doubt about the cause-effect relationship 

of political decisions and crime (the control of which is the aim of criminal policy)18. In criminal policy, 

science and practice are linked through the term evidence-based practice, which however is not only used 

in criminal policy. In some publications (this unfortunately is true also about expert literature) there is a 

wrong translation of the English term evidence-based practice into Slovak. US authors Meghan and Enver 

(2009, p. 11) in their publication concerning EBP implementation in the field of criminal justice emphasize 

that EBP is an objective, balanced and responsible use of current research and best available research data 

and findings to implement policies and practical decisions to enhance the quality of the measures for the 

user. In the context of criminal justice, the scope of the term user comprises mainly offenders, victims and 

communities. Criminal policy measures should be designed based on EBP and the current mainstream of 

restorative justice. 

Based on the data in Social development trends in the Slovak Republic ό~¨ {wΣ нлмоύΣ ŎǊƛƳŜ ǊŜǎǳƭǘŜŘ 

in a material damage of 701.4 million Euros in 2012, which is a 26% increase from 2011. Despite increasing 

material damage due to crime, the general registered crime rates in Slovakia have declined by 3 % between 

2011 and 2012 and by 14% from 2008; there was a 31% reduction between the years 2004 and 2012. The 

ŎǊƛƳŜ ǊŀǘŜ Ƙŀǎ ŀ ŘŜŎǊŜŀǎƛƴƎ ǘǊŜƴŘΣ ǿƘƛŎƘ ƛǎ ǘǊǳŜ ŜǾŜƴ ƛŦ {ƭƻǾŀƪƛŀΩǎ ŘŜƳƻƎǊŀǇƘƛŎ ŘŜǾŜƭopment is considered. 

¢ƘŜ ƴǳƳōŜǊ ƻŦ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴŎŜǎ ōŜǘǿŜŜƴ нллп ŀƴŘ нлмн ŘŜŎǊŜŀǎŜŘΣ ǿƘŜǊŜŀǎ {ƭƻǾŀƪƛŀΩǎ ǇƻǇǳƭŀǘƛƻƴ ƎǊŜǿ ƛƴ 

the same period. Currently there is no counterfactual analysis of the impact of political decisions on overall 

registered crime available, but research findings provide answers to many questions, e.g. whether Slovak 

citizens trust the criminal justice system. Public polls (Flash Eurobarometer 385, 2013) implemented from 

                                                           
18

 E.g. repressive US criminal policy in the 1980s (so-called get tough era). 
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30 September to 2 October 201319 show that less than 3 out of 10 rŜǎǇƻƴŘŜƴǘǎ ǘŜƴŘ ǘƻ ǘǊǳǎǘ {ƭƻǾŀƪƛŀΩǎ 

justice system. Considering the fact that Slovakia ranked second from the bottom from among all EU 

Member State in terms of trust, this finding is alarming. Burrell (2005) considers one of the key points of 

trust in probation (as an element of the criminal justice system) trust in the courts (and other key 

institutions) and trust of the general public. Trust in the courts results in increased use of probation, which 

potentially leads to a lower prison population.   

Probation as an element of the criminal justice system is one of the tools to decrease prison 

population and public protection. The importance of probation is stressed also by prison population 

statistics and the number of persons under specialized/probation supervision. E.g. in Germany, the prison 

population counted 73,000 individuals in 2008 and nearly 225,000 people were under specialized 

supervision in the framework of the criminal justice system. Similarly in England and Wales, the prison 

population was 83,500 and 241,500 people were under supervision (McNeill, 2011).  

The question is how to design and implement an effective probation system, limited mainly by 

adequate funding. The authors of Probation in Europe calculated the percentage share of probation 

services funding from the total correctional services funding (i.e. what % from the correctional service 

budget is allocated to probation service). E.g. the probation service in Malta had 3.1% of the correctional 

services budget allocated, in Luxembourg the percentage was 18.4, it was 25% in Sweden, 21.8% in 

Scotland, 12.5% in Catalonia (Durnescu, Kalmthout, 2008, p. 33). In Slovakia it was 0.72% in 2005 and 0.97% 

in 2010 (Lulei, 2011). In 2013 correctional system expenditures (and/or the respective State budget 

ŎƘŀǇǘŜǊΩǎ ǇǊƻƎǊŀƳ лтл tǊƛǎƻƴǎύ ŀƳƻǳƴǘŜŘ ǘƻ мпуΣфноΣуну ϵ όaƛƴƛǎǘǊȅ ƻŦ WǳǎǘƛŎŜ ƻŦ ǘƘŜ {ƭƻǾŀƪ wŜǇǳōƭƛŎΣ 

2014). Probation and mediation service and/or probation and mediation authorities acting at the district 

courts do not have specifically allocated budgets and their expenditures are not monitored separately. 

Their expenditures are included in the expenditures budgeted under the program 08P Judiciary funding. It 

is impossible to get the requested data from the program 08P Judiciary funding, and hence 2013 

expenditures cannot be calculated. 

In the context of probation and mediation offices acting at district courts in the Slovak Republic, 

/ŜƘƭłǊ όнлммύ ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŀƭƭƻŎŀǘŜŘ ǇǊƻōŀǘƛƻƴ ǎǳǇŜǊǾƛǎƛƻƴǎ όǇǊƻōŀǘƛƻƴ ŎŀǎŜǎύ ŜȄŎŜŜŘŜŘ сΣллл 

in the period 2006ς2009. 5,472 files (and 9,239 more files were transferred from the previous year) were 

allocated to probation and mediation officers in the Slovak Republic in 2010; as of 31 December 2010, the 

prison population in Slovakia counted 10,031 individuals (Correctional Service ZVJS data, 2010). According 

to the Internet labor market server (ISTP) job classification, the position probation and mediation officer 

under ISCO-08 Classification is numbered 2619: Specialists in the field of law, social insurance and 

healthcare insurance not classified elsewhere. Based on the Information system on average earnings 

(Slovak Ministry of Labor, Social Work and Family, 2014), the average gross monthly salary of this category 

ǿŀǎ уфпΦлл ϵ ƛƴ мvκнлмпΦ ¢Ƙƛǎ ŦƛƎǳǊŜ ƻŦ ŎƻǳǊǎŜ does not represent the average gross monthly salary of only 

probation and mediation officers. Probation systems differ in the V4 countries and e.g. the Czech Republic 

and Austria classify similar positions in the ISCO-08 Classification under the number 2635. In Slovakia, the 

above number is allocated to the position Specialists in the field of social work and counseling, whereas 

based on the Information system on average earnings (Slovak Ministry of Labor, Social Work and Family, 

2014), the average gross moƴǘƘƭȅ ǎŀƭŀǊȅ ƛƴ ǘƘƛǎ ŎŀǘŜƎƻǊȅ ǿŀǎ тнмΦлл ϵ ƛƴ мvκнлмпΦ Lƴ ǘƘŜ /ȊŜŎƘ wŜǇǳōƭƛŎ 

                                                           
19

 Research sample of 26,581 respondents from 28 Member States using the method of a (phone) interview conducted in the 
mother tongue with possible answers: a) I tend to trust, b) I ǘŜƴŘ ǘƻ ŘƛǎǘǊǳǎǘΣ Ŏύ LΩƳ unsure. 
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(Information system on average earnings) this code (2635) is used for the position Specialists in the field of 

social work with the subcategory Social workers of specialized probation centers, correctional and other 

institutionsΣ ǿƘŜǊŜ ǘƘŜ ŀǾŜǊŀƎŜ ƎǊƻǎǎ ǎŀƭŀǊȅ ǿŀǎ нс рур Yő ƛƴ ǘƘŜ мst half of 2013, which corresponds to 

фспΦнл ϵ ōŀǎŜŘ ƻƴ ǘƘŜ ŎǳǊǊŜƴǘ ŜȄŎƘŀƴƎŜ ǊŀǘŜ ƻŦ ǘƘŜ {ƭƻǾŀƪ bŀǘƛƻƴŀƭ .ŀƴƪΦ Lƴ !ǳǎǘǊƛŀ ǘƘƛǎ ŎƻŘŜ όнсорύ ǎǘŀƴŘǎ 

for the position Social worker with the subcategory .ŜǿŅƘǊǳƴƎǎƘŜƭŦŜǊ (probation officer), whereas the 

!ǳǎǘǊƛŀƴ ƴŀǘƛƻƴŀƭ ǇǊƻŦŜǎǎƛƻƴǎ ǎȅǎǘŜƳ ǎǘŀǘŜǎ ŀƴ ŀǾŜǊŀƎŜ ƳƻƴǘƘƭȅ ƎǊƻǎǎ ǎŀƭŀǊȅ ƻŦ мΣфслΦлл ϵ ǳǇƻƴ ƘƛǊƛƴƎ 

(AMS, 2014) for this category at present.  

One of the criminal policy efficiency indicators is the number of clients under probation supervision 

and the number of alternative corrections. Table 1 below shows a clear increase of the above indicators in 

selected countries. 

Table 1 Increasing number of alternative corrections and probation clients in selected countries 

(McNeill, Beyens, 2013) 

Country Time period Increase in % 

Denmark / clients 2006 - 2011 6 

France / clients 2002 - 2012 23 

England and Wales / alternative sanctions 1999 -2009 28 

Ireland / alternative sanctions 1980 - 2011 450 

Switzer / alternative sanctions 1996 - 2007 400 

 

Criminal offence risk and protective factors 

The risk factor paradigm (which also identifies protective factors) has a broad scope of practical 

application (e.g. in designing probation programs, criminal justice social work interventions targeting the 

youth, recidivism risk assessment and offender needs assessment, in designing probation plans, etc.). The 

risk factor paradigm was defined by Farrington (In Shader, 2003) as the identification of key risk factors for 

committing criminal offences and preventative tools to mitigate them. A protective factor focused 

approach is used especially when working with young people. Research conclusions in the field of 

protective factors are used also in the development of tools used for recidivism risk assessment and 

offender needs assessment (risk/needs assessment tools). Protective factors are characterized as internal 

and external resources, the existence of which has a positive effect on the selected target group (e.g. youth 

at risk, convicted individuals, etc.). Protective factors include e.g.: 

- intense social support, 

- strong link to a pro-social adult, 

- flexible personality, 

- marriage, 

- move to a different location, 

- employment and others (Lulei, 2011). 
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Protective factors may include personal resources (e.g. self-control), social resources (family 

cohesion, emotional support provided in the family) and community resources (positive strengthening at 

school, in the community etc.) (Walsh, 2006 in Maschi et al., 2009: 236). Shader (2003) states that scientific 

opinions concerning protective factors differ, but two orientations in defining protective factors are 

predominant:  

1. the absence of risk and something notionally different (the opposite on two parts of a continuum) 

ŜΦƎΦ ŀ ǇǳǇƛƭΩǎ ŜȄŎŜƭƭŜƴǘ ǎŎƘƻƻƭ ǊŜǎǳƭǘǎ Ƴŀȅ ōŜ ŎƻƴǎƛŘŜǊŜŘ ŀ ǇǊƻǘŜŎǘƛǾŜ ŦŀŎǘƻǊΣ ǎƛƴŎŜ ƛǘ ƛǎ ǘƘŜ ƻǇǇƻǎƛǘŜ 

ƻŦ ŀ ǇǳǇƛƭΩǎ ōŀŘ ǎŎƘƻƻƭ ǊŜǎǳƭǘǎΣ ǿƘƛŎƘ ƛǎ ŀ ǿŜƭƭ-known risk factor), 

2. characteristics or conditions that have a mitigating effect on risk factors (e.g. poverty is 

characterized as a risk factor, yet support from parents can mitigate the negative effects of poverty 

as well as the probability to start a crime career). 

These two main opinion orientations in defining protective factors are stated also by the Youth 

Justice Board (2005) in its information bulletin: 

1. factors that mean the opposite or the absence of a risk factor and that help to protect children and 

youth from partaking in criminal activities, substance abuse and other antisocial behavior, 

2. factors mitigating the effects of exposure to risk factors; this helps to explain why some children 

may be exposed to groups of various risk factors, yet shall not develop an antisocial behavior in the 

future or commit crime (Youth Justice Board, 2005).  

Ioan Durnescu (2010) from the University of Bucharest, based on the results of a longitudinal study 

differentiates four main categories of risk factors of criminal offenders: 

ς historical (the age at the time of the first offence, the number of past accusations), 

ς ŘƛǎǇƻǎƛǘƛƻƴŀƭ όŘŜƳƻƎǊŀǇƘƛŎ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ǇŜǊǎƻƴŀƭƛǘȅύΣ 

ς contextual (antisocial peer group, antisocial parents), 

ς clinical (substance abuse, impulsiveness, intelligence level, mental health). 

Risk factors can be divideŘ ƛƴǘƻ ǎǘŀǘƛŎ ŦŀŎǘƻǊǎ όǘƘŀǘ Ŏŀƴƴƻǘ ōŜ ŎƘŀƴƎŜŘΣ ŜΦƎΦ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ŀƎŜ ŀǘ ǘƘŜ 

time of the first offence) and dynamic factors (that are subject to change, e.g. an antisocial attitude, 

substance abuse, etc.). Durnescu (2010) based on a meta-analysis of 131 studies that was published in 1995 

makes the following differentiation between static and dynamic factors: 

a) static factors: 

1. age, 

2. history of criminal offences, 

3. history of antisocial behavior, 

4. family factors: history of criminal offences, education, structure 

5. gender, 
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6. intelligence level, 

7. race 

b) dynamic factors: 

1. antisocial personality, psychopathy, 

2. peer group, 

3. criminogenic needs: antisocial attitudes, leisure time, education, etc., 

4. interpersonal conflicts, 

5. personal problems: depressions, low self-esteem, etc., 

6. social success: marriage, education level, income, etc., 

7. substance abuse. 

 

The risk factor paradigm is based on current research and scientific data. Risk and protective factor 

assessment is used mainly in the probation process and in the development of tools to assess recidivism 

risk and offender needs with the aim to establish an effective intervention. Failure to assess recidivism risk 

and offender needs shall however lead to an incompatible intervention (e.g. in terms of probation program 

intensity), which is counterproductive and leads to recidivism. 

Recidivism risk measurement tools, scope and practical application 

In criminal policy terminology, risk is a recent term adopted in the 1990s in Western countries when 

terms such as risk assessment, risk management, public protection started to be discussed. In terms of 

etymology, the word risk comes from the Spanish riesgo or the Italian risco denominating danger posed to 

vessels by underwater rocks, and also from the term rixicare used by the Ancient Romans that meant to 

threaten someone with violence. In general, risk may be described as something negative to be better 

prevented whenever possible. 

Risk/needs assessment tools: 

- help distinguish the degree of the determined risk, which enables adoption of the necessary 

intensity and work methods, 

- enable to set individual cooperation goals with the offender and to focus efforts to gradually 

achieve the set goals, 

- ensure more objective work with the offender, 

- ǎŜǊǾŜ ǘƻ ƳƻƴƛǘƻǊ ŀƴŘ ŀǎǎŜǎǎ ǘƘŜ ǇǊƻŎŜǎǎ ƻŦ ƎǊŀŘǳŀƭ ŎƘŀƴƎŜǎ ƛƴ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ōŜƘŀǾƛƻǊΣ 

- provide a means to determine the need to adopt measures aimed at achieving safety in working 

with the offender and enhance public protection against reoffending after reentering the society 

ό~ǘŜǊƴ Ŝǘ ŀƭƭΣ нлмлύΦ 

 

The above tools are used 
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- as reports for the court, 

- to plan interventions in the framework of the probation and the correctional system, 

- to match  the assessed risk with supervision intensity, 

- to classify a client /a convicted individual or a person on probation, 

- to establish the development and/or progress and its effects, 

- in parole decisions (Durnescu, 2013). 

 

Bonta (1996) and Durnescu (2010) have (historically) divided risk/needs assessments tools into the 

following 4 generations (the categories are based on e.g. objectivity, structure, factors): 

1. subjective and unstructured risk assessment (past experience, professional estimate, scientific 

validity is out of the question), 

2. the first tool structures are based on implemented research (factors include e.g. the type of 

criminal offence, offence committed by conspiracy, etc.), they are more objective than the 1st  

generation, empirically-based (however predominantly based only on static factors), 

3. inclusion of also dynamic factors (employment, housing, abuse, etc.), therefore the term risk/needs 

assessments is being used, 

4. inclusion in case management and supervision (risk factor identification is included), targeted 

interventions, plans to achieve objectives and applied approaches, progress and/or development 

monitoring, activity and completion checklist aimed at a coherent and consistent re-socialization. 

A broad range of risk/needs assessment tools exists in various specializations e.g. the Center for Sex 

Offender Management (CSOM) in the US developed a specialized tool in 2000 that was later modified and 

published in 2003 as a research paper Sex Offender Treatment Needs and Progress Scale (McGrath, 

Cumming, 2003). In England and Wales, a specialized clinical tool The Offender Assessment System (OASys) 

is used, which was developed to determine and define offender needs, probability of recidivism and risk of 

serious harm by the offender. The OASys started to be used on a nationwide scale from 2001 and as of 

November 2005, some 870,000 assessments of 370,000 individual offenders were completed. This tool has 

three main components to determine offender needs, risk assessment and management, and development 

and assessment of a work plan with the offender. Offender needs measurement or determination is 

associated with some characteristics in relation to offending or re-offending. The OASys makes a distinction 

between static criminological factors (that cannot be changed, e.g. past accusations) and dynamic 

criminological factors (that are subject to change, e.g. substance abuse). This clinical tool defines 12 basic 

factors associated with criminal offences: 

- information on offending, 

- offence analyses, 
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- housing, 

- education, training and employability, 

- financial management and income, 

- relationships, 

- lifestyle and related aspects, 

- drug abuse, 

- alcohol abuse, 

- emotional comfort, 

- way of thinking and behavior, 

- attitudes. 

 

Application of this tool was highly effective in offending predictions and/or measurement (Howard, 

2006, pages 1 ς 3). Evaluated versions OASys1 and OASys2 are available, as well as their combined version. 

Croatia has seen a recent successful implementation of this tool. Of course there are many risk/needs 

assessment tools and they differ based on the specific target group (e.g. sex offenders). One of the 

examples are tools of this type, namely e.g. RRASOR (Rapid Risk Assessment for Sexual Offence Recidivism), 

STATIC-99, STATIC 2002, RM 2000 (Risk Matrix 2000), SORAG (Sex Offender Risk Appraisal Guide), STABLE 

2007, SARN (Structured Assessment Risk Need), ACUTE 2007, SARPO, SAVRY, KARA etc. Recidivism 

risk/offender needs assessment tools are support tools (just like e.g. the electronic monitoring of domestic 

violence offenders) to an effective re-socialization process and public protection.  

Victimization and selected findings from conducted research 

Heretik (1994) states a victimological classification and/or the following victimization stages: 

- primary ς direct harm inflicted on the victim by the offence, 

- secondary ς caused by the reaction of the environment, offence investigation, subjective 

victimization processing, 

- tertiary ς emanation of the criminal offence and its consequences on a broad circle of 

originally uninvolved people such as close relatives, survivors, etcΦ 2ƝǊǘƪƻǾł όнлллΣ ǇΦ мунύ 

ŘŜŦƛƴŜǎ ǘŜǊǘƛŀǊȅ ǾƛŎǘƛƳƛȊŀǘƛƻƴ ŀǎ ŀ άǎǘŀǘŜ ǿƘŜƴ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ƛǎ ǳƴŀōƭŜ ǘƻ ŀŘŜǉǳŀǘŜƭȅ ŎƻǇŜ 

with the traumatic experience, even though from an objective point of view there has been 

remedy or healing and compensation. The individuaƭΩǎ ǇǎȅŎƘŜ ƛǎ ŎƘŀƴƎƛƴƎ ŘǊŀƳŀǘƛŎŀƭƭȅΣ 

he/she has been diverted from the original life journey, e.g. he/she is unable to continue 

ƻƴ ǘƘŜ ǎŀƳŜ ƧƻōΣ ƘƛǎκƘŜǊ ƭƛŦŜǎǘȅƭŜ Ƙŀǎ ŎƘŀƴƎŜŘ ǎƛƎƴƛŦƛŎŀƴǘƭȅέΦ 

Based on the data drawn from the research of victims of criminal offences in the Slovak Republic 

όYƻǑŜŎƪłΣ wƛǘƻƳǎƪȇΣ нлмоύ ƛƳǇƭŜƳŜƴǘŜŘ ŦǊƻƳ нллт ǳǎƛƴƎ ǘƘŜ муус ǎǘǊǳŎǘǳǊŜŘ ƛƴǘŜǊǾƛŜǿǎ ƳŜǘƘƻŘΣ ƳƻǊŜ 

than half of all victims of violence (50.9%) have declared that after the victimization they have less trust in 

the people around them. Sleep disturbances following victimization are reported more often by older 

victims and sleep disturbance incidence is high among respondents in the age brackets 45 ς 54 years and 55 

ς 64 years, and on the opposite, younger respondents report sleep disturbances as the least common 

symptoms. This tendency is shown in age brackets 15 ς 24 years, 25 ς 34 years and 35 ς 44 years. The most 
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commonly reported symptom nearly in all age brackets (with the exception of 45 ς 54 years) was anxiety 

and fear of revictimization. The age bracket 45 ς 54 years was the least affected category from among 

respondents affected by post-ǾƛŎǘƛƳƛȊŀǘƛƻƴ ǎȅƳǇǘƻƳǎΣ ƻŦ ǿƘƻƳ ŀǎ Ƴŀƴȅ ŀǎ рл҈ ŘƛŘƴΩǘ ŜȄǇŜǊƛŜƴŎŜ ŀƴȅ 

difficulties, and to the contrary, post-victimization difficulties were experienced most often by the category 

of respondents 65 and older, none of whom declared not to suffer from any of the above symptoms. 

What follows is a selection of research findings from research projects targeted at the correlations 

between social work and probation from the perspective of 31 foreign experts and the opinions of the 

general public in Slovakia concerning selected aspects of restorative justice. The survey was conducted in 

2008. 

Based on the information and communication with the Slovak Statistics Office, we based our findings 

on the data in Table 1 below. Since accurate data concerning the education structure of the entire Slovak 

population was unavailable at the time of the research (the most recent comprehensive statistics were 

from 2001), the above criterion was not included in the quota criteria. We used three quota criteria of 

gender, age categories and permanent residence. Since a questionnaire distributed based on the quota 

criteria was used in the survey, the selected sample maȅ ōŜ ŎƘŀǊŀŎǘŜǊƛȊŜŘ ŀǎ αǉǳƻǘŀ-ōŀǎŜŘάΣ ŀƴŘ ǎƛƳƛƭŀǊƭȅ 

ǘƘŜ ǘŜǊƳ αƎŜƴŜǊŀƭ ǇǳōƭƛŎά Ƴŀȅ ŀǇǇƭȅ όŎƻƴǎƛŘŜǊƛƴƎ ǘƘŜ ǾŀƭƛŘ ƻǇŜǊŀǘƛƻƴŀƭ ŘŜŦƛƴƛǘƛƻƴύΦ ²Ŝ ƛƳǇƭŜƳŜƴǘŜŘ ŀ 

research survey respecting the quota criteria and selection of the sample (we used a questionnaire), and 

the research tool was distributed in June and July 2008 by 4 people trained to conduct the survey (2 were 

from a village and 2 were from a city). Table 2 below shows the numbers and the percentages of the 

research set based on the quota criteria.  

 

Table 2 Characteristics of the research set based on the quota criteria 

Quota criterion    TOTAL 
  % n % n 

GENDER 
 

men 47.5 
 
105 
 

100 
 
200 
 

(as of 31 Dec, 2007) women 52.5 
 
95 
 

AGE 
 

0 ς 17 20.0 40 

100 
 
200 
 

18 ς 40 36.5 73 

(as of 31 Dec, 2007) 
41 ς 64 31.5 63 
65 and older 12.0 24 

PERMANENT 
RESIDENCE 

village 45.0 90 
100 200 

(as of 31 Dec, 2007) city 55.0 110 
 

The following 13 Slovak cities were represented in the facto-ƎǊŀǇƘƛŎ ƛǘŜƳ άŎƛǘȅέΥ [ŜǾƛŎŜΣ aŀǊǘƛƴΣ 

.ǊŀǘƛǎƭŀǾŀΣ tǊƛŜǾƛŘȊŀΣ ½ǾƻƭŜƴΣ ¢ǊƴŀǾŀΣ bƛǘǊŀΣ tŀǊǘƛȊłƴǎƪŜΣ tǊŜǑƻǾΣ ¢ƻǇƻƯőŀƴȅΣ tƛŜǑǙŀƴȅΣ ¿ŜƭƛŜȊƻǾŎŜΣ ~ŀƘȅΦ Lƴ 

ǘƘŜ ŦŀŎǘƻƎǊŀǇƘƛŎ ƛǘŜƳ άǾƛƭƭŀƎŜέ ǿŜǊŜ ǊŜǇǊŜǎŜƴǘŜŘ the following 32 municipalities in the Slovak Republic: 
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[ŜƘƴƛŎŜΣ wƻƘƻǾŎŜΣ IǊǳōł .ƻǊǑŀΣ /ƘȅƴƻǊŀƴȅΣ 2ŜƭŀŘƛƴŎŜΣ [ǳŘŀƴƛŎŜΣ bƻǊƻǾŎŜΣ aȇǘƴŜ [ǳŘŀƴȅΣ YƻƯŀőƴƻΣ {ƻƭőŀƴȅΣ 

.ƻǑŀƴȅΣ wŀƧőŀƴȅΣ .ǊƻŘȊŀƴȅΣ ±ŜƯƪŞ .ƛŜƭƛŎŜΣ hǎƭŀƴȅΣ ¢ŜƘƭŀΣ wŀŘƻōƛŎŀΣ YǊǳǑƻǾŎŜΣ 5ŜǾƛőŀƴȅΣ YƻȊłǊƻǾŎŜ, 

YǳōłƶƻǾƻΣ ¿ƛǊŀƴȅΣ LǾłƴƪŀ ǇǊƛ bƛǘǊŜΣ /ŀōŀƧ 2łǇƻǊΣ IǊƻƴǎƪŞ YƻǎƛƘȅΣ {ǘŀǊȇ ¢ŜƪƻǾΣ IǊƻƴǎƪŞ YƯŀőŀƴȅΣ YǳƪǳőƝƴƻǾΣ 

{ŀƴǘƻǾƪŀΣ tƻƘǊƻƴǎƪȇ wǳǎƪƻǾΣ tƻŘƭǳȌŀƴȅΣ bƛǘǊƛŀƴǎƪŜ IǊƴőƛŀǊƻǾŎŜΦ  

The following question was asked: 

άLƴ ƎŜƴŜǊŀƭΣ Řƻ ȅƻǳ ōŜƭƛŜǾŜ ǘƘŀǘ ǇŜƻǇƭŜ ǿƘƻ ƘŀǾŜ served an imprisonment sentence for non-violent 

criminal offences and have reentered the society are now more, less or equally likely to commit an offence 

in the future compared to prior to their imprisonment?έ 

 

Chart 1:Change of the offender as a result of imprisonment 

(top to bottom: unsure, equally, less, more likely) 

 

 

Table 3: Change of the offender as a result of imprisonment 

 Item n % 
Krisberg, Marchiona, 
2006 ς USA 
% 

more 31 15,50 31,00 

less 55 27,50 14,00 

equally 91 45,50 51,00 

unsure 23 11,50 4,00 

total 200 100,00 100,00 
 

Based on the above results, it may be said that on the interval scale the highest percentage of 

45.50% was attributed to the answer equally. It is evident based on the graphic percentage Chart 1 that the 

least represented answer was unsure. However, when coefficients were attributed to the single positions, 

15,50%

27,5%

45,50%

11,50%

0,00% 10,00% 20,00% 30,00% 40,00% 50,00%

viac

menej

rovnako

neviem
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the arithmetic average was 2.53, and the closest coefficient was 3, which is equally. Methodological 

comparison of the research conducted in the US and of our research set is unacceptable of course due to 

the failure to meet the criteria of a representative sample in our research. Therefore we state only an 

informative percentage from the research study conducted in the US in 2006 (Krisberg, Marchiona, 2006). It 

is a paradox that the answer represented with the highest percentage score in the above study was equally 

(51.00%) also. (Table 3). 

Question: 

ά¢ƘŜ ŎƻǊǊŜŎǘƛƻƴ όǇŜƴƛǘŜƴǘƛŀǊȅύ ǎȅǎǘŜƳ ƛǎ funded from the state budget, meaning also from your taxes. 

If you were to choose, which of the following areas would you invest more ƛƴΚέ 

 

Chart 2Prevention vs. correction (penitentiary) system 

(Left to right: prisons, prevention, unsure) 

Conclusions from the meta-analysis (secondary analysis) published in the US in 1999, in which among 

ƻǘƘŜǊ ǘƘƛƴƎǎ ƛǘ ƛǎ ǎǘŀǘŜŘ ǘƘŀǘ άǘƘŜ ƎŜƴŜǊŀƭ ǇǳōƭƛŎ ƛǎ ǎǘǊƻƴƎƭȅ ƛƴ ŦŀǾƻǊ ƻŦ ǘƛƳŜƭȅ ƛƴǘŜǊǾŜƴǘƛƻƴ ŀƴŘ ǎǳǇǇƻǊǘǎ 

timely intervention programs, also when it comes ǘƻ ǘƘŜ ŘƛǎōǳǊǎŜƳŜƴǘ ƻŦ ǘŀȄ ǇŀȅŜǊǎΩ ƳƻƴŜȅ ŀƴŘ ǘƘƛǎ ƻǇǘƛƻƴ 

ƛǎ ǇǊŜŦŜǊǊŜŘ ǘƻ ŜȄǇŀƴǎƛƻƴ ŀƴŘ ōǳƛƭŘƛƴƎ ƻŦ ǇǊƛǎƻƴ ŎŀǇŀŎƛǘƛŜǎέ ό¦Φ {Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ WǳǎǘƛŎŜΣ мфффΣ ǇΦ млύΦ !ǎ 

many as 87.50% (n=175) respondents from our research set would invest in prevention and measures 

leading to crime prevention. Only 6.50% respondents from our research set (n=13) would invest in 

expansion of prison capacities. Unsure was stated by 6.00% (n=12) respondents. Percentages and figures 

are shown in Chart 2. 

Question: 

άLƴ ȅƻǳǊ ƻǇƛƴƛƻƴ ǿƘŀǘ ƛǎ ǘƘŜ Ƴŀƛƴ ŦŀŎǘƻǊ όǿƘƛŎƘ ƻŦ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƻǇǘƛƻƴǎ Ƙŀǎ ǘƘŜ ōƛƎƎŜǎǘ 

impact) why people released from imprisonment commit a criminal offence again (meaning 

repeatedly, ǿƘƛŎƘ ƛǎ ŀƭǎƻ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǊŜŎƛŘƛǾƛǎƳύΚέ   

We realize how complicated the question is, but we decided to include it in our research survey 

mainly due to the fact that the item was used also in the research conducted in the US (Krisberg, 

aŀǊŎƘƛƻƴŀΣ нллсύΣ ŀƴŘ ǿŜ ƛƴŎƭǳŘŜŘ ŀƳƻƴƎ ǘƘŜ ŦŀŎǘƻǊǎ ŀƭǎƻ ŀ ŎƻƳǇƭŜƳŜƴǘŀǊȅ ƛǘŜƳ άƛƴǎǳŦŦƛŎƛŜƴǘ ǎǳǇŜǊǾƛǎƛƻƴέ 

that concerned probation. Percentages of the single factors are stated in Chart 3. Table 4 shows figures and 

87,50%

136,50%

175

6,00% 12

0

50

100

150

200

väzenstvo prevencia neviem
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percentages, and the highest values are underlined. In Chart 3 we state recidivism factors based on 

percentages of data obtained in the above study conducted in the US. 

Chart 3 Recidivism factors 

(From left to right: life skills, imprisonment, obstacles, prejudice, insufficient supervision 

From left to right: major factor, minor factor, not a factor, unsure) 

Table 4 Recidivism factors 

Item Main factor  important factor not a factor unsure total 

 n % n % n % n % n % 

life skills 13 6,50 98 49,00 78 39,00 11 5,50 200 100 

prison experience 25 12,50 86 43,00 63 31,50 26 13,00 200 100 

obstacles 52 26,00 77 38,50 59 29,50 12 6,00 200 100 

prejudice 35 17,50 64 32,00 87 43,50 14 7,00 200 100 

insufficient supervision 46 23,00 67 33,5 58 29,00 29 14,50 200 100 
 

0,00%

20,00%

40,00%

60,00%

ģivotn® 

zruļnosti

uvªznenieprek§ģkypredsudky nedostatoļnĨ 

dohŎad

hlavnĨ faktord¹leģitĨ faktornie je faktor neviem
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Based on the results shown in Table 4 it may be said that as many as 26% (n = 52) of the respondents 

involved in the research ǎǳǊǾŜȅ ǎǘŀǘŜŘ ǘƘŀǘ ƻōǎǘŀŎƭŜǎ ǿŜǊŜ ǘƘŜ Ƴŀƛƴ ŦŀŎǘƻǊ όάtŜƻǇƭŜ ǊŜŜƴǘŜǊƛƴƎ ǎƻŎƛŜǘȅ ŀŦǘŜǊ 

ǎŜǊǾƛƴƎ ŀ ǘŜǊƳ ƛƴ ǇǊƛǎƻƴ ŜȄǇŜǊƛŜƴŎŜ ǘƻƻ Ƴŀƴȅ ƻōǎǘŀŎƭŜǎ ǘƻ ƭƛǾŜ ŀ ƭƛŦŜ ǿƛǘƘƻǳǘ ŎƻƳƳƛǘǘƛƴƎ ƻŦŦŜƴŎŜǎέ). 49% (n 

= 98) of the respondents involved in the research survey considered life skills an important, but not the 

main factor όά²ƘŜƴ ǇŜƻǇƭŜ ƭŜŀǾŜ ǇǊƛǎƻƴΣ ǘƘŜȅ ŘƻƴΩǘ ƘŀǾŜ ƳƻǊŜ ƭƛŦŜ ǎƪƛƭƭǎ ǘƘŀƴ ǿƘŜƴ ǘƘŜȅ ŜƴǘŜǊŜŘ 

prisonέύΦ This statement concerning life skills was the main factor in the US study (Chart 4). 

 

Chart 4 Recidivism factors ς 

research study conducted in the 

US 

 

 

 

 

 

 

 

Conclusion 

The prison population and the number of people under specialized/probation supervision is one of 

the indicators of criminal policy efficiency. Funding plays an important role for a probation system to be 

designed efficiently, the popularity of which (e.g. compared to the funding of the prison system) is low 

among the general public in Slovakia due to lack of knowledge. The consequences of an inefficient criminal 

policy are not only an increased overall registered criminality, but also increased property damage due to 

crime and an increased number of crime victims. 
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Peter Horvath: Rights of the victim of a criminal offence arising from Article 2 of the Convention on the 

Human Rights and Fundamental Freedoms 

Before beginning to deal with the rights of the victim of a crime, I find it utterly important to discuss 

the status of a victim from another point of view, namely from the perspective of the Convention on the 

Human Rights and Fundamental Freedoms (referreŘ ŀǎ Ψ/ƻƴǾŜƴǘƛƻƴΩύΦ 

!ǊǘƛŎƭŜ оп ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŜƴǾƛǎŀƎŜǎ ǘƘŜ ǎǇƘŜǊŜ ƻŦ ΩLƴŘƛǾƛŘǳŀƭ ŀǇǇƭƛŎŀǘƛƻƴǎΩΣ ǿƘƛŎƘ ǊŜŀŘǎ ŀǎ ŦƻƭƭƻǿǎΥ 

άThe Court may receive applications from any person, non-governmental organisation or group of 

individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set 

forth in the Convention or the Protocols thereto. ...έ 

Under Article 34, only applicants who consider themselves victims of a breach of the Convention can 

complain to the European CouǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎ όǊŜŦŜǊǊŜŘ ŀǎ Ω/ƻǳǊǘΩύΦ Lǘ ƛǎ ƛƳǇƻǊǘŀƴǘ ǘƘŀǘ ƛǘ Ŧŀƭƭǎ ŦƛǊǎǘ ǘƻ ǘƘŜ 

domestic authorities to redress any alleged violation of the Convention. Thus, the question whether an 

applicant can claim to be a victim of the violation concerned is relevant at all stages of the proceedings 

before the Court. 

¢ƘŜ ƴƻǘƛƻƴ ƻŦ ΩǾƛŎǘƛƳΩ ƛǎ ƛƴǘŜǊǇǊŜǘŜŘ ŀǳǘƻƴƻƳƻǳǎƭȅ ŀƴŘ ƛǊǊŜǎǇŜŎǘƛǾŜ ƻŦ ŘƻƳŜǎǘƛŎ ǊǳƭŜǎ ŀƴŘ ƛǘ ŘƻŜǎ ƴƻǘ 

imply the existence of prejudice, and an act that has only temporary legal effects may suffice. As held for 

instance in Monnat v. Switzerland20, ǘƘŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳ άǾƛŎǘƛƳέ ƛǎ ƭƛŀōƭŜ ǘƻ ŜǾƻƭǾŜ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ 

ŎƻƴŘƛǘƛƻƴǎ ƛƴ ΩŎƻƴǘŜƳǇƻǊŀǊȅ ǎƻŎƛŜǘȅΩ ŀƴŘ ƛǘ Ƴǳǎǘ ōŜ ŀǇǇƭƛŜŘ ǿƛǘƘƻǳǘ ΩŜȄŎŜǎǎƛǾŜ ŦƻǊƳŀƭƛǎƳΩΦ 

 There are distinct approaches when it comes to victim from the view of the Court, namely the 

direct and indirect victims. As to the former type, the act or omission in issue must directly affect the 

applicant, but this criterion cannot applied in an inflexible way. Since the case-law of the Court constantly 

ŜǾƻƭǾŜǎΣ ǘƘŜ /ƻǳǊǘ Ƙŀǎ ŀŎŎŜǇǘŜŘ ŀǇǇƭƛŎŀǘƛƻƴǎ ŦǊƻƳ άǇƻǘŜƴǘƛŀƭέ ǾƛŎǘƛƳǎ ŀǎ ǿŜƭƭΣ ƛΦŜΦ ŦǊƻƳ ǘƘƻǎŜ ǿƘƻ ŎƻǳƭŘ ƴƻǘ 

complain of a direct violation. However, a simple conjecture or suspicion is not enough to establish victim 

status e.g a potential fine on an applicant; or alleged consequences of a judicial ruling). Nevetheless, an 

applicant cannot claim to be a victim in a case where he or she is partly responsible for the alleged 

violation. As to the indirect victims to be considered as victims in the light of the Convention, there must be 

a personal and specific link between the direct victim and the applicant (e.g. the wife of the victim killed by 

the agents of the state). Applications can be brought only by living persons or on their behalf; a deceased 

ǇŜǊǎƻƴ Ŏŀƴƴƻǘ ƭƻŘƎŜ ŀƴ ŀǇǇƭƛŎŀǘƛƻƴ ǿƛǘƘ ǘƘŜ /ƻǳǊǘΣ ŜǾŜƴ ǘƘǊƻǳƎƘ ŀ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΦ IƻǿŜǾŜǊΣ ǘƘŜ ǾƛŎǘƛƳΩǎ 

ŘŜŀǘƘ ŘƻŜǎ ƴƻǘ ŀǳǘƻƳŀǘƛŎŀƭƭȅ ƳŜŀƴ ǘƘŀǘ ǘƘŜ ŎŀǎŜ ƛǎ ǎǘǊǳŎƪ ƻǳǘ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ ƭƛǎǘΦ Lƴ ƎŜƴŜǊŀƭ ǘŜǊƳǎΣ ǘƘŜ 

family of the original applicant may pursue the application provided that they have a sufficient interest in 

so doing, where the original applicant dies after the application has been lodged with the Court.  

 The applicant must be able to justify his or her status as a victim during the whole of the 

proceedings. Generally speaking, the mitigation of a sentence by the domestic authorities will deprive the 

applicant of victim status if the violation is expressly or at least in substance acknowledged, and is 

subsequently redressed by appropriate and sufficient remedy. Whether someone has victim status may 

also depend on the amount of the awarded compensation by the domestic courts and the effectiveness of 

the remedy affording the award. 

                                                           
20

 Monnat v. Switzerland, judgment of 21 September 2006 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-76947 
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bƻǿΣ ƭŜǘΩǎ ǘǳǊƴ ǘƻ !ǊǘƛŎƭŜ н of the Convention on - right to life -, which is the most basic human right 

of all and also the first substantive right envisaged by the Convention, and reads as follows: 

1. Everyone's right to life shall be protected by law. Noone shall be deprived of his life intentionally 

save in the execution of a sentence of a court following his conviction of a crime for which this penalty is 

provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results 

from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection. 

In this particular Article the Convention sets certain minimum standards on States instead of 

imposing strict and rigid requirements, it is up to the states, how to meet these basic requirements, which 

follows, they are allowed to have a certain discretion. This decretional right depends on several 

circumstances, e.g. the nature of the approach, the interests at stake. 

This right is absolute, that is, cannot be denied even in time of war or other public emergency 

threatening the life of a nation. Otherwise every other basic and fundamental right would become rather 

illusory. There is only one set of exeption, under Article 15 Paragraph 2 of the Convention, which states 

that: 

Ωbƻ ŘŜǊƻƎŀǘƛƻƴ ŦǊƻƳ !ǊǘƛŎƭŜ нΣ ŜȄŎŜǇǘ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ŘŜŀǘƘǎ ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ƭŀǿŦǳƭ acts of war, or from Articles 

оΣ п όǇŀǊŀƎǊŀǇƘ мύ ŀƴŘ т ǎƘŀƭƭ ōŜ ƳŀŘŜ ǳƴŘŜǊ ǘƘƛǎ ǇǊƻǾƛǎƛƻƴΩ. 

The second sentence of Paragraph 1 concerns the death penalty, which will be covered somewhat 

later. 

There are two basic elements mentioned in Article 2 of the Convention, i.e. in Paragraph 1 a general 

ƻōƭƛƎŀǘƛƻƴ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜ Ωōȅ ƭŀǿΩΤ ŀƴŘ ƛƴ tŀǊŀƎǊŀǇƘ н ŀ ǇǊƻƘƛōƛǘƛƻƴ ƻŦ ŘŜǇǊƛǾŀǘƛƻƴ ƻŦ ƭƛŦŜΣ ǿƘƛŎƘ 

latter is delimited by exceptions listed in Sub-paragraphs a) - c). These exceptions are allowed only when 

ǘƘƛǎ ƛǎ ΩŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅΩ ǳƴŘŜǊ ǘƘŜ ƭƛǎǘŜŘ ŀƛƳǎΦ 

The first and utmost important case concerning this issue was McCann v. the United Kingdom21, 

ǿƘŜǊŜ ǘƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǘŜǊƳ ΩŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅΩ ƛƴ !ǊǘƛŎƭŜ н αindicates that a stricter and more 

compelling test of necessity must be employed from that normally applicable when determining whether 

{ǘŀǘŜ ŀŎǘƛƻƴ ƛǎ άƴŜŎŜǎǎŀǊȅ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅέ ǳƴŘŜǊ ǇŀǊŀƎǊŀǇƘ н ƻŦ !ǊǘƛŎƭŜǎ у ǘƻ мм ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ 

In particular, the force used must be strictly proportionate to the achievement of the aims set out in sub-

ǇŀǊŀƎǊŀǇƘǎ н όŀύΣ όōύ ŀƴŘ όŎύ ƻŦ !ǊǘƛŎƭŜ нέΦ ! ƎŜƴŜǊŀƭ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴ ƛǎ ƛƳǇƻǎŜŘ ƻƴ {ǘŀǘŜǎ ǘƻ investigate 

ǘƘŜ ǇŀǊǘƛŎǳƭŀǊ ŘŜŀǘƘǎΦ ¢ƘŜ /ƻǳǊǘ ŦǳǊǘƘŜǊ ƘŜƭŘ ƛƴ ƛǘǎ ƧǳŘƎƳŜƴǘ ǘƘŀǘ αthere should be some form of effective 

official investigation when individuals have been killed as a result of the use of force by agents of the 

{ǘŀǘŜέΦ 

As examining the matter in hand, there are several phrases and terms which need to be defined or at 

least clarified. AǊǘƛŎƭŜ н ŎƻƴŎŜǊƴǎ ŀ ǊƛƎƘǘ ƻŦ ΩŜǾŜǊȅƻƴŜΩ ǿƘŜǊŜΣ ƻŦ ŎƻǳǊǎŜΣ ƻƴƭȅ ƘǳƳŀƴ ōŜƛƴƎǎ ŀǊŜ ƛƴǾƻƭǾŜŘΦ 

[ŜƎŀƭ ǇŜǊǎƻƴǎ όŎƻƳǇŀƴƛŜǎύ ŀǊŜ ΩǇŜǊǎƻƴǎΩΣ ōǳǘ ƴƻƴǘƘŜƭŜǎǎ ŀǊŜ ƴƻǘ ƛƴǾƻƭǾŜŘ ƛƴ ǘƘŜ ŎƻƴŎŜǇǘΣ ǎƛƴŎŜ ƴƻƴŜ ƻŦ 
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 McCann v. the United Kingdom, judgment of 13 August 2008 

 http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-86233 
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ǘƘŜƳ ƘŀǾŜ ΩƭƛŦŜΩΦ hǘƘŜǊǿƛǎŜ ǘƘŜȅ ƳƛƎƘǘ ƘŀǾŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎ protected by the Convention (e.g. right to a 

ŦŀƛǊ ǘǊƛŀƭΤ ƻǊ ǊƛƎƘǘ ǘƻ ǇǊƻǇŜǊǘȅύΣ ōǳǘ ƴƻǘ ǳƴŘŜǊ !ǊǘƛŎƭŜ нΦ ¢ƘŜ ǘŜǊƳ ΩƭƛŦŜΩ ƛǎ ƴƻǘ ŘŜŦƛƴŜŘ ōȅ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ !ǎ 

ǘƻ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΩƭƛŦŜΩΣ ƻƴƭȅ ΩƘǳƳŀƴΩ ƭƛŦŜ ƛǎ ǇǊƻǘŜŎǘŜŘΣ ǘƘŜ ƭƛŦŜ ƻŦ ŀƴ ŀƴƛƳŀƭ Ŧŀƭƭ ƻǳǘǎƛŘŜ ǘƘŜ ǎcope in any 

event.  

bƻǘ ƻƴƭȅ ǘƘŜ ǇǊƻǇŜǊ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǿƘŀǘ ΩƭƛŦŜΩ ƛǎ ƛǎ ƳƛǎǎƛƴƎΣ ōǳǘ ŀƭǎƻ ǘƘŜ ŎƭŀǊƛŦƛŎŀǘƛƻƴ ƻŦ ǿƘŜƴ ƛǘ ōŜƎƛƴǎ ƻǊ 

ends. In its case-law, the Court does not or rather cannot set precise standards, these concerns always fall 

within the descretion of the States. There is a reasonable margin of appreciation of the States to rule on 

matters concerning the domestic way of handling the issue. The only obligation of the States that counts is 

to give appropriate weight to the different interests and reasonably balance between them.  

Since the right to life wears an utmost important role amongst basic human rights, we do have to 

mention abortion which always triggers flagrant public discussions. In cases alike, the Court often refers to 

the case of X v. the United Kingdom22 where the Commission held to have three options, namely Article 2 a) 

does not cover an unborn foetus at all; b) recognises a right to life of the foetus with certain limitations; or 

c) it grants an absolute right to life of the foetus. In X v. the United Kingdom, the Commission tended 

towards the first interpretation, that is, Article 2 concerns persons already born and cannot be applied to 

the foetus. As the case-law evolved, in the H. v. Norway23 this perspective had changed somewhat to the 

direction of the second possibility, by holding that in specific circumstances the foetus may enjoy a certain 

protection under Article 2, considering a divergence of views in the States on whether or to what extent 

!ǊǘƛŎƭŜ н ǇǊƻǘŜŎǘǎ ǘƘŜ ŦƻŜǘǳǎΩǎ ƭƛŦe. The Commission based its position on the different views by the Austrian 

and German Constitutional Courts and the Norwegian Supreme Court. The Austrian Constitutional Court 

found, that Article 2 did not cover the unborn life, whereas the German Federal Constitutional Court held 

that 'everyone' is every living human being, 'everyone' therefore includes unborn human beings. According 

ǘƻ ǘƘŜ мфту bƻǊǿŜƎƛŀƴ ¢ŜǊƳƛƴŀǘƛƻƴ ƻŦ tǊŜƎƴŀƴŎȅ !ŎǘΣ ƛǘ ƛǎ ƻƴƭȅ ŀƭƭƻǿŜŘ άǎŜƭŦ-ŘŜǘŜǊƳƛƴŜŘ ŀōƻǊǘƛƻƴέ ǿƛǘƘƛƴ 

the first 12 weeks of pregnancy; between 12 and 18 weeks (if the pregnancy, birth or care for the child 

might place the mother in a difficult situation of life) on the authority of two doctors; after the 18th week 

upon serious reasons, and never if there was reason to presume that the foetus is viable. The Commission 

ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ αǘhere are different opinions as to whether such an authorisation strikes a fair balance 

between the legitimate need to protect the foetus and the legitimate interests of the woman in question. 

However, having regard to what is Stated above concerning Norwegian legislation, its requirements for the 

termination of pregnancy as well as the specific circumstances of the present case, the Commission does 

not find that the respondent State has gone beyond its discretion which the Commission considers it has in 

ǘƘƛǎ ǎŜƴǎƛǘƛǾŜ ŀǊŜŀ ƻŦ ŀōƻǊǘƛƻƴΦ !ŎŎƻǊŘƛƴƎƭȅΣ ƛǘ ŦƛƴŘǎ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƳǇƭŀƛƴǘ ǳƴŘŜǊ !ǊǘƛŎƭŜ н ƻŦ ǘƘŜ 

/ƻƴǾŜƴǘƛƻƴ ƛǎ ƳŀƴƛŦŜǎǘƭȅ ƛƭƭŦƻǳƴŘŜŘέΦ  

The Court had to adjudicate on a case directly relating to abortion in the case of Boso v. Italy24, in 

2002. The case concerned a woman who had had an abortion, against the wishes of her husband, the 

potential father, but in accordance with the relevant domestic law (Law No. 194 of 1978). The Court 

confirmed the principle stated in H. v. Norway and reassessedΩǘƘŀǘ ƛǘ ƛǎ ƴƻǘ ǊŜǉǳƛǊŜŘ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ 
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X. v. the United Kingdom, decision of 13 May 1980 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-74270 
23

 H. v. Norway, decision of 19 May 1992 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-1759 

 
24

 Boso v. Italy, decision of 5 September 2002 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-23338 
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the foetus may qualify for protection under the first sentence of Article 2. Even supposing that, in certain 

circumstances, the foetus might be considered to have rights protected by Article 2 of the Convention, the 

/ƻǳǊǘ ƴƻǘŜǎ ǘƘŀǘ ƛƴ ǘƘŜ ƛƴǎǘŀƴǘ ŎŀǎŜΣ ΧΣ ƛǘ ŀǇǇŜŀǊǎ ŦǊƻƳ ǘƘŜ ŜǾƛŘŜƴŎŜ ǘƘŀǘ Ƙƛǎ ǿƛŦŜΩǎ ǇǊŜƎƴŀƴŎȅ ǿŀǎ 

ǘŜǊƳƛƴŀǘŜŘ ƛƴ ŎƻƴŦƻǊƳƛǘȅ ǿƛǘƘ ǎŜŎǘƛƻƴ р ƻŦ [ŀǿ ƴƻΦ мфп ƻŦ мфтуΩ. According to the relevant Italian 

ƭŜƎƛǎƭŀǘƛƻƴΣ ŀƴ ŀōƻǊǘƛƻƴ Ƴŀȅ ōŜ ŎŀǊǊƛŜŘ ƻǳǘ ƻƴƭȅ ƛƴ ƻǊŘŜǊ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ǿƻƳŀƴΩǎ ƘŜŀƭǘƘΥ ƛǘ ŀǳǘƘƻǊƛǎŜǎ 

ŀōƻǊǘƛƻƴ ǿƛǘƘƛƴ ǘƘŜ ŦƛǊǎǘ ǘǿŜƭǾŜ ǿŜŜƪǎ ƻŦ ŀ ǇǊŜƎƴŀƴŎȅ ƛŦ ǘƘŜǊŜ ƛǎ ŀ Ǌƛǎƪ ǘƻ ǘƘŜ ǿƻƳŀƴΩǎ ǇƘȅǎƛŎŀƭ ƻǊ ƳŜƴǘŀƭ 

health. Beyond that point, it may be carried out only where continuation of the pregnancy or childbirth 

ǿƻǳƭŘ Ǉǳǘ ǘƘŜ ǿƻƳŀƴΩǎ ƭƛŦŜ ŀǘ ǊƛǎƪΣ ƻǊ ǿƘŜǊŜ ǘƘŜ ŎƘƛƭŘ ǿƛƭƭ ōŜ ōƻǊƴ ǿƛǘƘ ŀ ŎƻƴŘƛǘƛƻƴ ƻŦ ǎǳŎƘ ƎǊŀǾƛǘȅ ŀǎ ǘƻ 

ŜƴŘŀƴƎŜǊ ǘƘŜ ǿƳƻǘƘŜǊΩǎ ǇƘȅǎƛŎŀƭ ƻǊ ƳŜƴǘŀƭ ƘŜŀƭǘƘΦ Lƴ ǘƘŜ /ƻǳǊǘΩǎ ǾƛŜǿΣ ǎǳŎƘ ǇǊƻǾƛǎƛƻƴǎ ǎǘǊƛƪŜ ŀ ŦŀƛǊ ōŀƭŀƴŎŜ 

ōŜǘǿŜŜƴ ǘƘŜ ƴŜŜŘ ǘƻ ŜƴǎǳǊŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ŦƻŜǘǳǎ ŀƴŘ ǘƘŜ ǿƻƳŀƴΩǎ ƛƴǘŜǊŜǎǘǎΦ Lƴ ǘƘŜ Vo v. France25 case, 

the applicant was a woman who had been pregnant, who intended to carry her pregnancy to term and 

whose unborn child was expected to be viable. On a visit to hospital, she was mistaken for another woman 

with a similar name and had a coil inserted in the uterus which caused leaking of the amniotic fluid, as a 

result of which she had to undergo a therapeutic abortion, resulting in the death of the foetus. Mrs. Vo 

claimed that the doctors had acted negligently and that they should have been prosecuted for 

unintentional homicide. However, the French Court of Cassation held that, since the criminal law has to be 

strictly construed, a foetus could not be the victim of unintentional homicide. The central question raised 

by the application was therefore whether the absence of a criminal remedy within the French legal system 

to punish the unintentional destruction of a foetus constituted a failure on the part of the State to protect 

by law the right to life within the meaning of Article 2 of the Convention. In answering this question, the 

Court summed up the submissions in X v. the United Kingdom and H. v. Norway, and in Boso v. Italy, and 

ŎƻƴŎƭǳŘŜŘ ǘƘŀǘΥ ΩIt follows from this recapitulation of the case-law that in the circumstances examined to 

date by the Convention institutions - that is, in the various laws on abortion - the unborn child is not 

ǊŜƎŀǊŘŜŘ ŀǎ ŀ άǇŜǊǎƻƴέ ŘƛǊŜŎǘƭȅ ǇǊƻǘŜŎǘŜŘ ōȅ !ǊǘƛŎƭŜ н ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŀƴŘ ǘƘŀǘ ƛŦ ǘƘŜ ǳƴōƻǊƴ Řƻ ƘŀǾŜ ŀ 

άǊƛƎƘǘέ ǘƻ άƭƛŦŜέΣ ƛǘ ƛǎ ƛƳǇƭƛŎƛǘƭȅ ƭƛƳƛǘŜŘ ōȅ ǘƘŜ ƳƻǘƘŜǊΩǎ ǊƛƎƘǘǎ ŀƴŘ ƛƴǘŜǊŜǎǘǎΦ ¢ƘŜ /ƻƴǾŜƴǘƛƻƴ ƛƴǎǘƛǘǳǘƛƻƴǎ ƘŀǾŜ 

not, however, ruled out the possibility that in certain circumstances safeguards may be extended to the 

ǳƴōƻǊƴ ŎƘƛƭŘΩΦ Χ¢Ƙŀǘ ƛǎ ǿƘŀǘ ŀǇǇŜŀǊǎ ǘƻ ƘŀǾŜ ōŜŜƴ ŎƻƴǘŜƳǇƭŀǘŜŘ ōȅ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ƛƴ ŎƻƴǎƛŘŜǊƛƴƎ ǘƘŀǘ 

ά!ǊǘƛŎƭŜ у Ϡ м Ŏŀƴƴƻǘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ŀǎ ƳŜŀƴƛƴƎ ǘƘŀǘ ǇǊŜƎƴŀƴŎȅ ŀƴŘ ƛǘǎ ǘŜǊƳƛƴŀǘƛƻƴ ŀǊŜΣ ŀǎ ŀ ǇǊƛƴŎƛǇƭŜΣ 

ǎƻƭŜƭȅ ŀ ƳŀǘǘŜǊ ƻŦ ǘƘŜ ǇǊƛǾŀǘŜ ƭƛŦŜ ƻŦ ǘƘŜ ƳƻǘƘŜǊέ Χ ŀƴŘ ōȅ ǘƘŜ /ƻǳǊǘ ƛƴ ǘƘŜ ŀōƻǾŜ-mentioned Boso decision. 

It is also clear from an examination of these cases that the issue has always been determined by weighing 

up various, and sometimes conflicting, rights or freedoms claimed by a woman, a mother or a father in 

relation to one another or vis-a-Ǿƛǎ ŀƴ ǳƴōƻǊƴ ŎƘƛƭŘΩΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ applicant, only a criminal remedy 

would have been capable of satisfying the requirements of Article 2 of the Convention, but the Court held 

that in cases of unintentional killing, this was not necessarily required. In the sphere of medical negligence, 

civil or administrative law remedies and disciplinary measures could suffice. 

 Now, we shall further briefly refer to other sensitive areas, such as suicide, assisted suicide and 

euthanasia. Apart from the death penalty, Article 2 envisages only limited circumstances in which a person 

can be deprived of this right, but none of these relate to suicide or euthanasia. These issues raise difficult 

questions which are often overlap with each other. Firstly: when does life end? Secondly: is it acceptable to 

provide palliative care to a terminally ill or dying person (even if the treatment may result in the shortening 

of life)? ThirdlyΥ Řƻ ǘƘŜ {ǘŀǘŜ ƘŀǾŜ ǘƻ άǇǊƻǘŜŎǘέ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜ ŜǾŜƴ ƻŦ ǎƻƳŜƻƴŜ ǿƘƻ ŘƻŜǎ ƴƻǘ ǿŀƴǘ ǘƻ ƭƛǾŜ 

ŀƴȅ ƭƻƴƎŜǊΣ ŀƎŀƛƴǎǘ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ƻǿƴ ǿƛǎƘŜǎΚ 5ƻ ǘƘŜȅ ƘŀǾŜ ŀƭǎƻ ŀ ǊƛƎƘǘ ǘƻ ŘƛŜΣ ƛƴ ƻǘƘŜǊ ǿƻǊŘǎΣ ǘƻ ŎƻƳƳƛǘ 
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Vo v. France, judgment of 8 July 2004 
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suicide? And if so, can they seek assistance from other individuals? And finally: can the State allow the 

ending of life in order to end suffering, even if the person concerned cannot express his or her wishes in 

this respect? The majority of these questions have not (yet) been put to the Court. When does life end? 

Just as with the beginning of life, there is no proper consensus (neither legal, nor scientific) on when this 

moment is. The question could arise, where the authorities had decided to switch off life-support machine 

at a certain moment when they deemed the person was no longer alive, but where this was disputed by 

relatives. The Court leaves the question to be answered basically on the States. The question that arises 

under the Convention in cases alike is whether the national legislation which allows the switching off of the 

life-ǎǳǇǇƻǊǘ ƳŀŎƘƛƴŜǎ ǎǘƛƭƭ ŀŘŜǉǳŀǘŜƭȅ άǇǊƻǘŜŎǘǎέ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ŎƻƴŎŜǊƴŜŘΦ 

According to the Recommendation 1418 (1999) of the Parliamentary Assembly of the Council of 

9ǳǊƻǇŜΣ ǘƘŜ ƳŜƳōŜǊ {ǘŀǘŜǎ ǎƘƻǳƭŘ Ωensure that, unless the patient chooses otherwise, a terminally ill or 

dying person will receive adequate pain relief and palliative care, even if this treatment as a side-effect may 

ŎƻƴǘǊƛōǳǘŜ ǘƻ ǘƘŜ ǎƘƻǊǘŜƴƛƴƎ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ƭƛŦŜΩΦ Mercy killings are not regarded as acceptable in the 

Recommendation. There are no Council of Europe member States that allow for active termination of life, 

ƻǘƘŜǊ ǘƘŀƴ ŀǘ ǘƘŜ ǊŜǉǳŜǎǘ ƻŦ ǘƘŜ ǇŀǘƛŜƴǘΦ .ǳǘ ƛǘ Ƴǳǎǘ ōŜ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ƴƻ ŎƭŜŀǊ ƭƛƴŜ ōŜǘǿŜŜƴ άǇŀǎǎƛǾŜέ 

withdrawal of life sǳǇǇƻǊǘ ŀƴŘ άŀŎǘƛǾŜέ ŜǳǘƘŀƴŀǎƛŀΦ ²ƘŜǘƘŜǊ ŜǳǘƘŀƴŀǎƛŀ Ŏŀƴ ōŜ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ 

Convention, has also not been determined.  

In Sanles Sanles v. Spain26a man, Mr Sampedro, had been a tetraplegic since the age of twentyfive. 

From 1993, at the age of fifty, he had tried to obtain recognition from the Spanish courts to provide the 

right to end his life, with the help of others (including his doctor), without interference by the State. 

However, he died before the proceedings in Spain had come to an end, and the relative who was appointed 

to be the successor to this claim, Mrs. Sanles Sanles, was held by the Spanish courts to have no standing in 

the matter. The Court declared inadmissible(incompatible ratione personaeύ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƳǇƭŀƛƴǘǎ 

under Articles 2. 

TƘŜ ŀōƻǾŜƳŜƴǘƛƻƴŜŘ wŜŎƻƳƳŜƴŘŀǘƛƻƴ ǿŀǎ ǊŜŦŜǊǊŜŘ ƛƴ ǘƘŜ /ƻǳǊǘΩǎ ŎƘŀƳōŜǊ ƧǳŘƎƳŜƴǘ ƻŦ tǊŜǘǘȅ ǾΦ 

the United Kingdom27. This particular case concerned a 43-year-old married woman, Mrs Dianne Pretty, 

who was suffering from a degenerative and incurable illness, which was at an advanced stage. Although 

being paralysed from the neck down, and incapable of decipherable speech, her intellect and capacity to 

make decisions were unimpaired. Frightened and distressed at the suffering and indignity she would have 

to endure and unable to commit suicide by herself, she wanted her husband to assist her in this. In the 

United Kingdom, committing suicide is not a criminal offence, but assisting someone else is. However, 

prosecutions can only be brought with the consent of the Director of Public Prosecutions (the DPP). Mrs 

Pretty therefore sought an assurance from the DPP that her husband would not be prosecuted of assisting 

her to commit suicide in accordance with her wishes, but the DPP refused. The national courts upheld the 

5ttΩs decision. Mrs Pretty then turned to the European Court of Human Rights. The Court admitted the 

case and quoted parts of Recommendation 1418 (1999). The Court was dismissive of the claim that Article 

2 of the Convention should be read as granting individuŀƭǎ ŀ ǊƛƎƘǘ ǘƻ ŎƻƳƳƛǘ ǎǳƛŎƛŘŜΦ !ǎ ǘƻ ǘƘŜ /ƻǳǊǘΩǎ 

ǊŜŀǎƻƴƛƴƎ αArticle 2 cannot, without a distortion of language, be interpreted as conferring the diametrically 

opposite right, namely a right to die; nor can it create a right to self-determination in the sense of 
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Sanles Sanles v. Spain, decision of 20 October 2000 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-22151 
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Pretty v. the United Kingdom, judgment of 29 April 2002 
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conferring on an individual the entitlement to choose death rather than life.έΦΦΦ αThe Court accordingly finds 

that no right to die, whether at the hands of a third person or with the assistance of a public authority, can 

be derived from Article 2 of the Convention.έ ¢Ƙƛǎ ǊǳƭƛƴƎ ŘƛŘ ƴƻǘ ƳŜŀƴ ǘƘŀǘ ƛŦ ŀ ǇŀǊǘƛŎǳƭŀǊ {ǘŀǘŜ ǊŜŎƻƎƴƛǎŜǎ 

such a right, that would be certainly contrary to Article 2; nor did it mean that if a State that did recognise a 

ǊƛƎƘǘ ǘƻ ǘŀƪŜ ƻƴŜΩǎ ƻǿƴ ƭƛŦŜ ǿŜǊŜ ǘƻ ōŜ ƘŜƭŘ ǘƻ ƘŀǾŜ ŀŎǘŜŘ ƛƴ accordance with Article 2, that would imply 

that the applicant, too, should be granted that right. A few days after the judgment, Mrs Pretty started 

having breathing difficulties and, following palliative care, she slipped into a coma and died a couple of days 

after the ruling. 

Another issue with paramount role to be examined is the use of lethal force by agents of the State. 

This is covered by tƘŜ ǎŜŎƻƴŘ ǇŀǊŀƎǊŀǇƘ ƻŦ !ǊǘƛŎƭŜ нΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ άŘŜǇǊƛǾŀǘƛƻƴ ƻŦ ƭƛŦŜέΦ /ŜǊǘŀƛƴ ŀŎǘƛƻƴǎ 

resulting in the death of persons by the act of the law enforcement forces of the state, will not be regarded 

as violations of Article 2, if they meet the exhaustively mentioned criteria in sub-paragraphs thereof: to 

defend any person from unlawful violence (Article 2 (2) (a)); to effect a lawful arrest (Article 2 (2) (b)); to 

prevent the escape of a person lawfully detained (Article 2 (2) (b)) and, finally; to quell a riot or insurrection 

through action lawfully taken for that purpose (Article 2 (2) (c)). 

¢ƘŜ ǎƻ ŎŀƭƭŜŘ άŘƛǎŀǇǇŜŀǊŀƴŎŜǎέ όǿƛƭƭ ōŜ ŘƛǎŎǳǎǎŜŘ ōŜƭƻǿύΣ ǿƘŜƴ ǎƻƳŜƻƴŜ ŀǊǊŜǎǘŜŘ ōȅ ŀƴ ŀƎŜƴǘ ƻŦ ǘƘŜ 

state but later simply disappears without a trace, are likely to be treated equally to deliberate killings by a 

state agent. 

The use of lethal force by the State was first addressed in details in the case of McCann and others v. 

the United Kingdom, mentioned above. Without reiterating myself, Article 2 restrictions within αŀōǎǳƭƻǘŜ 

ƴŜŎŜǎǎƛǘȅέ Ŏŀƭƭ ŦƻǊ ŦŀǊ ƳƻǊŜ ǊƛƎƻǊƻǳǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƘŀƴ ǘƘƻǎŜ ƭŀȅŜŘ Řƻǿƴ ƛƴ !ǊǘƛŎƭŜǎ у ǘƻ ммΦ ¢ƘŜ ŦƻǊŎŜ ǳǎŜŘ 

to the achievement of any of the aims set out in sub-paragraphs of Article 2 must always be strictly 

αǇǊƻǇƻǊǘƛƻƴŀǘŜέΦ ¢ƘŜ ŘƻƳŜǎǘƛŎ ƭŀǿ Ƙŀs got to positively protect individuals from actions not justified under 

the second paragraph. 

Lƴ ǘƘŜ ŎŀǎŜ ƻŦ aŎ /ŀƴƴ ŀƴŘ hǘƘŜǊǎ ǾΦ ǘƘŜ ¦ƴƛǘŜŘ YƛƴƎŘƻƳΣ ǘƘŜ /ƻǳǊǘ ǎǘǊŜǎǎŜŘ ǘƘŀǘ άŀ ǎǘǊƛŎǘŜǊ ŀƴŘ 

ƳƻǊŜ ŎƻƳǇŜƭƭƛƴƎ ǘŜǎǘ ƻŦ ƴŜŎŜǎǎƛǘȅέ ƛǎ ƴŜŜŘŜŘΦ !ǎ ǘƻ ǘƘŜ ŎƻƴŎǊŜǘŜ case, it concerned the death of three 

members of the Irish Republican Army (IRA), who had travelled to Spain with the intention of detonating a 

car bomb and had parked a car next to their intended target. Later it turned out that at the time they were 

killed they were all unarmed, and that the car did not contain a bomb - although a bomb and a timing 

ŘŜǾƛŎŜ ǿŀǎ ŦƻǳƴŘ ƛƴ ǘƘŜ ǘŜǊǊƻǊƛǎǘǎΩ ƘƛŘŜƻǳǘ ƛƴ aŀƭŀƎŀΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǳǎǇŜŎǘǎ ƘŀŘ ōŜŜƴ 

deliberately killed, therefore the violatation of Article 2 is to be observed. It was the first time that an 

European Government had been found responsible for the unlawful use of lethal force by law enforcement 

officials. As to the Court, the operation could have been planned and controlled without the need to kill the 

suspects. So the force that had been used was not proportionate and gone beyond the absolute necessity 

test. During its observations, the Court examined whether the national law adequately protected the right 

to life of the three persons killed, and whether the established facts show a violation of the substantive 

ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ !ǊǘƛŎƭŜ н ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ άŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅέ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ŀŎƘƛŜǾŜ ƻƴŜ ƻŦ ǘƘŜ ŀƛƳǎ 

listed in subparagraphs (a)-(c) of Article 2 (2). Furthermore, the procedural requirements under Article 2 

were also put under scrutiny. 

As it was formerly mentioned, the case-ƭŀǿ ƻŦ ǘƘŜ /ƻǳǊǘ ǳǎŜǎ ǘƘŜ ǿƻǊŘƛƴƎ άabsolutely ƴŜŎŜǎǎŀǊȅέΦ 

IƻǿŜǾŜǊΣ ǘƘŜ 9ƴƎƭƛǎƘ ƭŜƎŀƭ ǎǘŀƴŘŀǊŘ ŦƻǊ ǳǎŜ ƻŦ ƭŜǘƘŀƭ ŦƻǊŎŜ ǳǎŜŘ ǊŜǉǳƛǊŜŘ ǘƘŜ άreasonably ƴŜŎŜǎǎŀǊȅέ 

expression. The question was, whether in Gibraltar the law adequately protected the right to life. The 

/ƻƴǾŜƴǘƛƻƴ ǎǘŀƴŘŀǊŘ ŀǇǇŀǊŜƴǘƭȅ ǊŜǉǳƛǊŜŘ ŀ ǎǘǊƛŎǘŜǊ αŎƻƴŘƛǘƛƻƴέ ǘƘŀƴ ǘƘŜ ƴŀǘƛƻƴŀƭ ǎǘŀƴŘŀǊŘΣ ōǳǘ 
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substantially there was no significant difference between the two concepts. The Court, at this time, did not 

examine the training of the agents concerned as part of its assessment of whether the law provided 

sufficient protection.  

It was not the case in another early case-law, where the Court did pay a significant attention to the 

domestic legal framework regulating the use of lethal force, and pointed out the serious deficiencies 

thereof. The case of Matzarakis v. Greece28 concerned a police car chase. The fleeing man had driven 

through red traffic lights and crashed through a number of police barriers until the police seriously 

wounded him by firing several shots at the car with revolvers, pistols and submachine guns. The way in 

which the firearms were used by the police in the circumstances was chaotic. Sixteen gunshot impacts were 

counted on the car, some of which being horizontal or heading upwards, instead of downwards as would 

be expected if only the tyres of the vehicle were being shot. At the relevant time in Greece, the use of 

firearms was only regulated by a World War II act. It mentioned a number of situations where the member 

of the police could use firearms without being liable for the consequences. Later on, in 1991, a decree 

ŀǳǘƘƻǊƛǎŜŘ ǘƘŜ ǳǎŜ ƻŦ ŦƛǊŜŀǊƳǎ ƻƴƭȅ αǿƘŜƴ ŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅ ŀƴŘ ǿƘŜƴ ŀƭƭ ƭŜǎǎ extreme methods have 

ōŜŜƴ ŜȄƘŀǳǎǘŜŘέΦ ¢ƘŜǊŜ ǿŀǎ ƴƻǘƘƛƴƎ ŜƭǎŜ ǊŜƎǳƭŀǘƛƴƎ ǘƘŜ ǳǎŜ ƻŦ ŦƛǊŜŀǊƳǎ ŘǳǊƛƴƎ ǇƻƭƛŎŜ ŀŎǘƛƻƴǎΣ ƴƻ ƎǳƛŘŜƭƛƴŜǎ 

on planning and control of law enforcement actions. In such circumstances, the domestic regulation was 

not able to fulfill the ǎǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴ ƛƴ ǘƘƛǎ ǊŜǎǇŜŎǘΣ ǎƻ ǘƘŀǘ ƛǘ ǿŀǎ ƛƳǇƻǎǎƛōƭŜ ǘƻ ǇǊƻǾƛŘŜ ŀŘŜǉǳŀǘŜ ŎŀǊŜ 

during police actions, in other words, the domestic legal framework did not satisfy the need to prvide the 

ƭŜǾŜƭ ƻŦ αǇǊƻǘŜŎǘƛƻƴ ōȅ ƭŀǿέ ƻŦ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜΦ /ƻƴǎŜǉǳŜƴǘƭy, the judgment made it clear that deficient 

legal framework will not suffice, it can constitute a violation, so the applicant, Mr. Matzarakis - though 

survived - had been the victim of a violation of Article 2 of the Convention. In cases alike, all the 

surrounding circumstances are under examination, so tƘŜ ǊŜǎǇƻƴŘŜƴǘ {ǘŀǘŜ Ƴǳǎǘ ǎƘƻǿ ǘƘŜ άŀōǎƻƭǳǘŜ 

ƴŜŎŜǎǎƛǘȅέ ƻŦ ŀƴȅ ƪƛƭƭƛƴƎΣ ƴƻǘ ƻƴƭȅ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ŀŎǘƛƻƴǎ ƻŦ ǘƘŜ ŀƎŜƴǘǎ ǿƘƻ ƘŀŘ ŎŀǊǊƛŜŘ ƻǳǘ ǘƘŜ ƪƛƭƭƛƴƎΣ ōǳǘ 

ƛƴ ǊŜǎǇŜŎǘ ƻŦ άŀƭƭ ǘƘŜ ǎǳǊǊƻǳƴŘƛƴƎ ŎƛǊŎǳƳǎǘŀƴŎŜǎέΣ ǇƭŀƴƴƛƴƎΣ ŎƻƴǘǊƻƭ ŀƴŘ ƻǊƎŀƴƛǎŀǘƛƻƴ ƻŦ ǘƘŜ ƻǇŜǊŀǘƛƻƴ 

included. 

There are two notes to be mentioned at this stage. Firstly, the Court always relies on the findings of 

ŦŀŎǘ ƻŦ ǘƘŜ ƴŀǘƛƻƴŀƭ αǘǊƛōǳƴŀƭǎέΦ IƻǿŜǾŜǊΣ ƛƴ ǳǘǘŜǊƭȅ ŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ ƛǘ ǎŜƭŘom occured that the 

Commission sent a delegation to the country concerned to establish the facts. Secondly, generally speaking, 

ǘƘŜ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ƛǎ ƻƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ǘƻ ǇǊƻǾŜ ƛǘ ǿƛǘƘ άŎƻƴǾƛƴŎƛƴƎ ŜǾƛŘŜƴŎŜέ ŀƴŘ αōŜȅƻƴŘ ǊŜŀǎƻƴŀōƭŜ 

Řƻǳōǘέ ƛƴ ƻǊŘŜǊ Ƙƛǎ ƻǊ ƘŜǊ allegations to be accepted. However, at this time, it seems that this onus had 

been reversed by the Court to some extent, since it was the State that had the burden to prove that its 

ŀŎǘƛƻƴǎ ǿŜǊŜ άŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅέ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ !ǊǘƛŎƭŜ нΦ 

Also the substantive requirements of Article 2 were put under scrutiny. The Court stressed that the 

authorities - although they could have done that - did not arrest the suspects at the border and did not 

prevent them from travelling to Gibraltar. Moreover, the state authorities had made the SAS soldiers 

believe there was a bomb that could be detonated by remote control, and the suspects would be armed 

and have the equipment on them to explode the bomb. These were proven to be completely wrong. In 

such circumstancesΣ ǘƘŜ ǳǎŜ ƻŦ ƭŜǘƘŀƭ ŦƻǊŎŜ ǿŀǎ ŀƭƳƻǎǘ ǳƴŀǾƻƛŘŀōƭŜΣ ŜǎǇŜŎƛŀƭƭȅ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ǎƻƭŘƛŜǊǎΩ 

training. The Court assessed that the training of the soldiers involved to continue shooting once they 

opened fire until the suspect was dead.Their reflex action lacks the degree of caution in the use of firearms 
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to be expected from law enforcement personnel in a democratic society, even when dealing with 

dangerous terrorist suspects.  

These basic assessments has been confirmed in several cases later, like Kaya v. Turkey29, or 

Andronicou and Constantinou v. Cyprus30 involving the use of lethal and/or near-lethal force.  

Examples from recent case-law:  

Andreou v. Turkey31concerned a British national shot and injured by Turkish armed forces during 

tensions at the United Nations buffer zone in Cyprus. There has been a violation of Article 2, since the use 

ƻŦ ǇƻǘŜƴǘƛŀƭƭȅ ƭŜǘƘŀƭ ŦƻǊŎŜ ŀƎŀƛƴǎǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ƘŀŘ ƴƻǘ ōŜŜƴ άŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅέ ŀƴŘ ƘŀŘ ƴƻǘ ōŜŜƴ 

justified by any of the exceptions permitted under Article 2.  

In Perisan and Others v. Turkey32the force used against the prisoners to quell disturbances in a 

prison, which had led to the deaths of eight of them, had not beŜƴ άŀōǎƻƭǳǘŜƭȅ ƴŜŎŜǎǎŀǊȅέ ŀƴŘ ǘƘŜ /ƻǳǊǘ 

held that there had been a violation of this article in respect of the eight prisoners who died and six who 

survived their injuries. 

Putintseva v. Russia33concerned the death of a young man during his mandatory military service after 

being shot by a superior when trying to escape. The legal framework on the use of force to prevent the 

escape of a soldier had been deficient and the authorities had failed to minimise recourse to lethal force.  

The procedural requirement to hold an investigation into a killing differs from the substantive 

requirement not to use lethal force unless absolutely necessary. It is important that there can be a violation 

of one without a violation of the other, either way. In the McCann case the Court found only a violation of 

the substantive requirement. Conversely, in Kaya v. Turkey, the Court found no violation of the substantive 

requirements, but a violation of the procedural ones of Article 2. In other cases, such as YƤƭƤœ v. Turkey34 and 

Ertak v. Turkey35 both kinds of requirements were violated. 

The case of Kaya v. Turkey, referred above, ŎƻƴŎŜǊƴŜŘ ǘƘŜ ƪƛƭƭƛƴƎ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ōǊƻǘƘŜǊΣ ǿƘƻ ǿŀǎ 

allegedly killed by the security forces in 1993. The Government contended that he was killed in a gun battle 

between members of the security forces and a group of terrorists who had engaged the security forces on 

ǘƘŀǘ ǇŀǊǘƛŎǳƭŀǊ ŘŀȅΣ ŀƴŘ ŎƭŀƛƳŜŘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ōǊƻǘƘŜǊ ǿŀǎ ŀƳƻƴƎ ǘƘŜ ŀǎǎŀƛƭŀƴǘǎΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ 

there was no sufficient factual and evidentiary basis to conclude (beyond reasonable doubt) that the 

deceased had been intentionally killed by agents of the State, and that there was therefore no violation of 

the substantive requirements of Article 2. However, the investigation into the killing had been seriously 
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defective, because the prosecutor assumed without question that the deceased was a terrorist who had 

died in a clash with the security forces and failed to question the soldiers involved in the incident; no tests 

were carried out oƴ ǘƘŜ ŘŜŎŜŀǎŜŘ ŦƻǊ ƎǳƴǇƻǿŘŜǊ ǘǊŀŎŜǎΤ ǘƘŜ ŘŜŎŜŀǎŜŘΩǎ ǿŜŀǇƻƴ ǿŀǎ ƴƻǘ ŘǳǎǘŜŘ ŦƻǊ 

fingerprints; the corpse was handed over to villagers, making it impossible to obtain any evidence of any 

analys; the autopsy report was perfunctory; etc. There had therefore been a violation of the procedural 

requirements of Article 2. 

As to the procedural requirements (the positive obligation of the state) concerning killings, it is 

important to note that the essential purpose of investigation is to secure the effective implementation of 

the domestic laws and regulations which protect the right to life and, in those cases involving State agents 

or bodies, to ensure their accountability for deaths occurring under their responsibility. The requirements 

during investigations are of paramount importance: independence, promptness and expedition, capacity to 

establish the facts, and accessibility to the public and the relatives. 

Now, I would like to outline a recent case, which is quite interesting concerning the abovementioned 

issues. The Giuliani and Gaggio c. Italy36 case concerned the death of a young man while he was taking part 

in an anti-globalization protest during the G8 summit in Genoa in 2001. No violation of Article 2 with regard 

to the use of lethal force, stating that it had not been excessive or disproportionate to what was absolutely 

necessary in defense of any person from unlawful violence. No violation of Article 2 was found regarding 

the national legislative framework governing the use of lethal force or with regard to the weapons issued to 

the law-enforcement agencies and no violation of Article 2 with regard to the organisation and planning of 

the policing operations at the G8 summit in Genoa. While authorities had a duty to ensure the peaceful 

conduct and the safety of all citizens during lawful demonstrations, they could not guarantee this 

absolutely and they had a wide discretion in the choice of the means to be used. No violation of Article 2 

with regard to the alleged lack of an effective investigation into the death. The Court found that a detailed 

investigation into the fatal bullet, which was in dispute between the Parties, was not crucial as the Court 

stressed that the resort to lethal force had been justified.  

Deaths in custody also raise the paramount role of protection of the right to life of a victim. In this 

respect the case of Salman v. Turkey37 has a great value as an often referred case. In this judgment the 

/ƻǳǊǘ ƘŜƭŘ ǘƘŀǘΥ αPersons in custody are in a vulnerable position and the authorities are under a duty to 

protect them. Consequently, where an individual is taken into police custody in good health and is found to 

be injured on release, it is incumbent on the State to provide a plausible explanation of how those injuries 

were caused. The obligation on the authorities to account for the treatment of an individual in custody is 

ǇŀǊǘƛŎǳƭŀǊƭȅ ǎǘǊƛƴƎŜƴǘ ǿƘŜǊŜ ǘƘŀǘ ƛƴŘƛǾƛŘǳŀƭ ŘƛŜǎΦέ 

¢ƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘΣ !Ǝƛǘ {ŀƭƳŀƴΣ ƘŀŘ ōŜŜƴ ŀǊǊŜǎǘŜŘ ƛƴ CŜōǊǳŀǊȅ мффн ƛƴ ¢ǳǊƪŜȅΣ ŀƴŘ ǿŀǎ 

detained at a police station. Less than 24 hours later he was dead. Turkish medical experts concluded that 

he had died from a heart attack, with bruising to the chest and a broken sternum having been caused by a 

resuscitation attempt. However, international experts disagreed and found that thŜ ǾƛŎǘƛƳΩǎ ƛƴƧǳǊƛŜǎ ǿŜǊŜ 

consistent with beatings. The Court found that Agit Salman had been subjected to torture during 

ƛƴǘŜǊǊƻƎŀǘƛƻƴΣ ǿƘƛŎƘ ƘŀŘ ŎŀǳǎŜŘ Ƙƛǎ ŘŜŀǘƘΦ !ǎ ǘƻ ǘƘŜ ŦŀŎǘǎΣ ǘƘŜ /ƻǳǊǘ ƘŜƭŘΥ αAgit Salman was taken into 

custody in apparent good health and without any pre-existing injuries or active illness. No plausible 
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explanation has been provided for the injuries to the left ankle, bruising and swelling of the left foot, the 

bruise to the chest and the broken sternum. The evidence does not support tƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŎƻƴǘŜƴǘƛƻƴ 

that the injuries might have been caused during the arrest, or that the broken sternum was caused by 

ŎŀǊŘƛŀŎ ƳŀǎǎŀƎŜΦ Χ ¢ƘŜ /ƻǳǊǘ ŦƛƴŘǎΣ ǘƘŜǊŜŦƻǊŜΣ ǘƘŀǘ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ƘŀǾŜ ƴƻǘ ŀŎŎƻǳƴǘŜŘ ŦƻǊ ǘƘŜ ŘŜŀǘƘ ƻŦ 

Agit Salman by cardiac arrest during his detention at Adana Security Directorate and that the respondent 

{ǘŀǘŜΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ Ƙƛǎ ŘŜŀǘƘ ƛǎ ŜƴƎŀƎŜŘΦ Lǘ Ŧƻƭƭƻǿǎ ǘƘŀǘ ǘƘŜǊŜ Ƙŀǎ ōŜŜƴ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ н ƛƴ ǘƘŀǘ 

ǊŜǎǇŜŎǘΦέ 

The procedural requirements of Article 2 are equally important in cases of deaths in custody. The 

Court said that the State should always investigate when a person dies in custody, which should involve an 

autopsy providing a complete and accurate record of injury and clinical findings, including the cause of 

death. In this respect there had been crucial failures, because no proper forensic photographs of the body 

ǿŜǊŜ ǘŀƪŜƴΤ ƴƻ ǎǳŦŦƛŎƛŜƴǘ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ƛƴƧǳǊƛŜǎ ǿŜǊŜ ŎŀǊǊƛŜŘ ƻǳǘΣ ŀƴŘΤ άǳƴǉǳŀƭƛŦƛŜŘ ŀǎǎǳƳǇǘƛƻƴέ ƛƴ ǘƘŜ 

forensic report was to be observed. The defects in the examination of the autopsy undermined the chance 

ǘƻ ŘŜǘŜǊƳƛƴŜ ǇƻƭƛŎŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ ǘƘŜ ŘŜŀǘƘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘΦ 

The responsibility of a state under the headings of Article 2 of the Convention may also occur in case 

of unresolved killings. In a narrower sense it raises the question of the responsibility of agents of the state, 

as it did indeed in Kashiyev and Akayeva v. Russia38. In the winter of 1999-2000, the applicants had fled the 

Chechen capital, Grozny, in order not to be involved in the fighting between the Russian Federation forces 

and Chechen fighters. While returning home, they discovered several bodies of their relatives, which bodies 

showed signs of beating and also bullet wounds. That particular area, where the bodies were found, was 

ǳƴŘŜǊ ŎƻƴǘǊƻƭ ƻŦ ǘƘŜ wǳǎǎƛŀƴ CŜŘŜǊŀǘƛƻƴ ŦƻǊŎŜǎΦ aŜŀƴǿƘƛƭŜΣ ƻƴŜ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ǊŜƭŀǘƛǾŜǎ ƘŀŘ ōŜŜƴ ǎŜŜƴ 

by eyewitnesses being detained by the Russian military forces. The applicants accused the Government for 

the killings of their relatives and also for having failed to set forth a proper investigation relating the killings. 

The Government were requested by the Court to submit a copy of the documents of the criminal 

investigation but they just partly did so, alleging that the missing part of ǘƘŜ ŘƻŎǳƳŜƴǘǎ ǿŜǊŜ ƴƻǘ ǊŜƭŜǾŀƴǘΧ 

The Court finally found, since the State had not provided sufficient justification for the killings, that the 

ŀǇǇƭƛŎŀƴǘǎΩ ǊŜƭŀǘƛǾŜǎ ǿŜǊŜ ƪƛƭƭŜŘ ōȅ ǎŜǊǾƛŎŜƳŜƴΣ ǘƘŜǊŜŦƻǊŜ ǘƘŜƛǊ ŘŜŀǘƘǎ ŎƻǳƭŘ ōŜ ŀǘǘǊƛōǳǘŜŘ ǘƻ ǘƘŜ ǎǘŀǘŜΦ 

Thus, there had been a violation of Article 2 in respect of its substantive requirements. From procedural 

point of view, the Court held that there had also been a violation of Article 2, since several deficiencies 

were to be observed, like procedural delays; no attempt to identify the potential soldiers involved; no 

autopsies were carried out; entirely futile adjournings of the investigation; unjustified transferrings of the 

file from one authority to the other; and also lack of scrutiny concerning the particular military operations. 

In such circumstances, the Court therefore concluded that, for the lack of an effective criminal 

investigation, the severe deficiencies or rather lack of state actions had led to a violation of the procedural 

requirements of Article 2. 

The Court found a violation of both the substantive and the procedural requirements of Article 2 in 

its YƤƭƤœ ƧǳŘƎƳŜƴǘ ŀǎ ǿŜƭƭΣ ǎƛƴŎŜ ŘŜǎǇƛǘŜ ƻŦ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ǾƛŎǘƛƳΣ ajournalist, who was killed in early 1993, 

had expressly asked for protection from the authorities, which was not provided. The state was aware of 

ǘƘŜ άǊŜŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜέ Ǌƛǎƪ ƻŦ ǘƘŜ ǳƴƭŀǿŦǳƭ ŀǘǘŀŎƪ ŀƎŀƛƴǎǘ ǘƘŜ ǾƛŎǘƛƳΣ ōǳǘ ŦŀƛƭŜŘ ǘƻ ǇǊƻǾƛŘŜ ŀƴȅ ǇǊƻǘŜŎǘƛƻƴΦ  
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Similarly, in another relevant case, in Shanaghan v. the United Kingdom39, where a Northern Irish 

man had been shot dead by a pro-British terrorist organisation in 1991, according to the Court, the state 

ǿŀǎ ƻǊ ǎƘƻǳƭŘ ƘŀǾŜ ōŜŜƴ ŀǿŀǊŜ ƻŦ ǘƘŜ Ǌƛǎƪ ƻŦ ŀǘǘŀŎƪΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎƻƴΣ tŀǘǊƛŎƪ {ƘŀƴŀƎƘŀƴ ƘŀŘ ōŜŜƴ 

suspected by the British security forces of being a member of the Irish Republican Army (IRA). The applicant 

claimed that her son had been threatened by members of the Northern Irish police force during 

interviewing. A case-file (including a photo), identifying Shanaghan as a suspected terrorist, had been lost, 

by allegedly falling off of an army lorry, and could have - allegedly, again - ended up in the hands of the 

terrorists who killed him. Most of the local police had been called to a traffic accident at the time of the 

shooting, so the killers escaped. A number of shortcomings were summed up by the Court (lack of 

ƛƴŘŜǇŜƴŘŜƴŎŜ ƻŦ ǘƘŜ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎΤ ƭŀŎƪ ƻŦ ǇǳōƭƛŎ ǎŎǊǳǘƛƴȅΣ ŀƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ǘƻ ǘƘŜ ǾƛŎǘƛƳΩǎ ŦŀƳƛƭȅΤ ŜǘŎΦύΣ 

which had led to a violation of the procedural requirements of Article 2. 

As we have seen, if there are allegations of active collusion between the killers and the State, the 

State has a heavy duty to carry out a full, impartial and speedy investigation.  

In Ertak v. Turkey, referred above, another relevant issue came up to light, namely the phenomena of 

ŘƛǎŀǇǇŜŀǊŀƴŎŜǎΦ Lƴ ǘƘƛǎ ǇŀǊǘƛŎǳƭŀǊ ŎŀǎŜΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎƻƴΣ aŜƘƳŜǘ 9ǊǘŀƪΣ ƘŀŘ ōŜŜƴ ŀǊǊŜǎǘŜŘ ŘǳǊƛƴƎ ŀƴ 

identity check while returning home from work with three members of his family on 20 August 1992. There 

were eyewitnesses who had allegedly seen the victim while he was in police custody, and that he had been 

tortured there. One detainee made a report that Ertak had been brought to his cell after torture, 

apparently dead, and was then dragged out of the cell. He did not see him again. The authorities, against 

ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ŜȄǇǊŜǎǎŜŘ ǿƛǎƘΣ ŘƛŘ ƴƻǘ ǇǊƻǾƛŘŜ ǘƘŜ ŎƻǇƛŜǎ ƻŦ ǘƘŜ ŎǳǎǘƻŘȅ ǊŜƎƛǎǘŜǊΦ ¢ƘŜȅ ŘŜƴƛŜŘ ŜǾŜƴ ǘƘŀǘ 

Ertak had been arrested or detained and submitted that his name was not included in the custody register. 

TƘŜ /ƻƳƳƛǎǎƛƻƴ ǎŜƴǘ ŘŜƭŜƎŀǘŜǎ ƛƴ ¢ǳǊƪŜȅ ǘƻ ΩƛƴǾŜǎǘƛƎŀǘŜΩ ǘƘŜ ŎŀǎŜΣ ŀƴŘ ƛƴǘŜǊǾƛŜǿŜŘ ǎŜǾŜǊŀƭ ǿƛǘƴŜǎǎŜǎΦ ¢ƘŜ 

conclusion was that Mehmet Ertak had been arrested. There was found another detainee, who was 

undoubtfully arrested and detained, and his name was not in the custody register either. Other deficiencies 

also were to be observed like unprovided, therefore missing, reports on interviews held by the prosecutor. 

The Court did not find the explanations given by the state sufficient enough to what happened after 

aŜƘƳŜǘ 9ǊǘŀƪΩǎ ŀǊǊŜǎǘ ŀƴŘ ƘŜƭŘ ǘƘŀǘ αƛƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ǘƘŜ ŎŀǎŜ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ōƻǊŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ 

ŦƻǊ aŜƘƳŜǘ 9ǊǘŀƪΩǎ ŘŜŀǘƘΣ ǿƘƛŎƘ ǿŀǎ ŎŀǳǎŜŘ ōȅ ŀƎŜƴǘǎ ƻŦ ǘƘŜ {ǘŀǘŜ ŀŦǘŜǊ Ƙƛǎ ŀǊǊŜǎǘέΦ ¢ƘŜǊŜŦƻǊŜΣ ǘƘŜǊŜ Ƙŀǎ 

been a substantive violation of Article 2. Since an effective and independent investigation must take place 

into killings (and alleged killings) by state officials, or in any case in which a person dies while in custody, 

the Court also examined the procedural aspects. It found that the state did not duly fulfiled its obligation to 

carry out an effective and adequate investigation into the surrounding circumstances of the disappearance 

ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎƻƴΦ ¢ƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ŀǘ ŘƻƳŜǎǘƛŎ ƭŜǾŜƭ ƘŀŘ ƴƻǘ ōŜŜƴ ǘƘƻǊƻǳƎƘ ŀƴŘ ƘŀŘ ƴƻǘ ōŜŜƴ 

conducted by independent bodies. Thus, there has been a procedural violation of Article 2, as well. 

Another important issue derives from the protection of victims of terrorism. At this time, I only 

briefly touch this sensitive issue. States are under the obligation to take all the necessary measures to 

protect the fundamental rights of everyone during the fight against terrorist acts, but all these measures 

taken must respect human rights and the principle of the rule of law at all time. Any form of arbitrariness, 

as well as any discriminatory or racist treatment must be excluded, and must be subject to appropriate 

ǎǳǇŜǊǾƛǎƛƻƴΦ bƻǘŀ ōŜƴŜΣ ǘƘŜ άŀōǎƻƭǳǘŜ ƴŜŎŜǎǎŀǊȅέ ǘŜǎǘ ǿŜŀǊǎ ŀ ǇŀǊŀƳƻǳƴǘ ǊŜƭŜǾŀƴŎŜΦ !ǘ ǘƘƛǎ ǇƻƛƴǘΣ ǘƘŜ 
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Finogenov and Others v. Russia40 is to be mentioned. ¢Ƙƛǎ ŎŀǎŜ ŎƻƴŎŜǊƴŜŘ ǘƘŜ ǎƛŜƎŜ ƻŦ ǘƘŜ ά5ǳōǊƻǾƪŀέ 

theatre in Moscow by Chechen separatists and the decision to overcome the terrorists and liberate the 

hostages using gas, in October 2002. The Court found that there had been no violation of Article 

2concerning the decision to resolve the hostage crisis by force and use gas. It further held that there had 

been a violation of Article 2concerning the inadequate planning and implementation of the rescue 

operation. Moreover, a violation of the same Article was to be observed concerning the ineffectiveness of 

ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ ǘƘŜ ŀƭƭŜƎŀǘƛƻƴǎ ƻŦ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎΩ ƴŜƎƭƛƎŜƴŎŜ ƛƴ ǇƭŀƴƴƛƴƎ ŀƴŘ ŎƻƴŘǳŎǘƛƴƎ ǘƘŜ ǊŜǎŎǳŜ 

operation, as well as the lack of medical assistance to hostages. 

In relation of Article 2, the states have the duty to provide adequate protection concerning the 

actions of their authorities not only in the abovementioned cases but also when, for instance, life-

threatening environmental risks occur. In the majority of these cases, applicants complain other provisions 

of the Convention, but Article 2 also may come into play. In the Guerra and others v. Italy41case the 

applicants lived in Manfredonia, Italy. The factory, which was situated relatively close to the homes of the 

applicants, released large quantities of toxic substances and the applicants had been subjected to this 

pollution generally, because emissions from the factory were often channelled towards their homes. Once 

there had been a serious accident by which tonnes of dangerous gases had escaped. About 150 people had 

had to be brought to hospital, because of acute arsenic poisoning. The complaint was admitted only under 

Article 10, but the Court held that it had jurisdiction to examine the case under Articles 8 and 2 of the 

Convention as well. It focused on the former of these two. Having examined the facts, it concluded that the 

{ǘŀǘŜ ƘŀŘ ƴƻǘ Řǳƭȅ ǇǊƻǾƛŘŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎ ǿƛǘƘ άŜǎǎŜƴǘƛŀƭ ƛƴŦƻǊƳŀǘƛƻƴέ ǎƻ ǘƘŀǘ ǘƘŜȅ ŎƻǳƭŘ ŀǎǎŜǎǎ ǘƘŜ Ǌƛǎƪǎ 

they might face if they stay to live at Manfredonia. Finally, the Court held that there had been a violation of 

Article 8 and found it unnecessary to consider the case under Article 2 as well. 

Another interesting and also oftem referred case was L.C.B. v. the United Kingdom42. In this particular 

ŎŀǎŜΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ǿŀǎ ǘƘŜ ŘŀǳƎƘǘŜǊ ƻŦ ŀ Ƴŀƴ ǿƘƻ ƘŀŘ ǎŜǊǾŜŘ ƛƴ ǘƘŜ .ǊƛǘƛǎƘ !ƛǊ CƻǊŎŜ ƛƴ ǘƘŜ рлΩǎΦ IŜ ƘŀŘ 

been exposed to radiation caused by nuclear tests carried out in 1957 and 1958. The applicant, who was 

born in 1966, was diagnosed as having leukaemia when she was around four and she had to undergo 

ƳŜŘƛŎŀƭ ǘǊŜŀǘƳŜƴǘΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ ŎƻƴǎƛŘŜǊŜŘ ǘƘŀǘ ƘŜǊ ŦŀǘƘŜǊΩǎ ŜȄǇƻǎǳǊŜ ǘƻ ǊŀŘƛŀǘƛƻƴ ǿŀǎ ǘƘŜ ǇǊƻōŀōƭŜ 

cause of her childhood disease and challenged the state failing to warn and advise his father or monitor her 

health prior to the diagnosis of her illness. The Court basically examined three questions: first, whether the 

.ǊƛǘƛǎƘ ŀǳǘƘƻǊƛǘƛŜǎ ƪƴŜǿΣ ƻǊ ǎƘƻǳƭŘ ƘŀǾŜ ƪƴƻǿƴΣ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŦŀǘƘŜǊ ƘŀŘ ōŜŜƴ ŜȄǇƻǎŜŘ ǘƻ ŘŀƴƎŜǊƻǳǎ 

degree of radiation. If this was the case, whether the authorities should have given specific information and 

advice to the parents, or should have monitored the health of the baby. Thirdly, whether such advice or 

monitoring would have made the early diagnosis possible. The applicantΩǎ ŎƻƳǇƭŀƛƴǘǎ ǿŜǊŜ ǊŜƧŜŎǘŜŘΦ ¢ƘŜ 

/ƻǳǊǘ ƘŜƭŘ ǘƘŀǘΣ ŀǘ ǘƘŜ ǎǇŜŎƛŦƛŎ ǘƛƳŜΣ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎ ŎƻǳƭŘ ǊŜŀǎƻƴŀōƭȅ ƘŀǾŜ ōŜƭƛŜǾŜŘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

father had not been dangerously irradiated and it had not been established that there was a causal link 

between the radiation and the leukaemia. Therefore, it could not have been expected to notify the 

ŀǇǇƭƛŎŀƴǘΩǎ ǇŀǊŜƴǘǎ ƻŦ ǘƘŜǎŜ ƳŀǘǘŜǊǎΣ ƻǊ ǘƻ ǘŀƪŜ ŀƴȅ ƻǘƘŜǊ ǇǊŜǾŜƴǘƛǾŜ ŀŎǘƛƻƴΦ ¢ƘǳǎΣ ǘƘŜǊŜ ƘŀŘ ƴƻǘ ōŜŜƴ ŀ 

violation of Article 2. 
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We have touched the protection in case of ΩƪƛƭƭƛƴƎǎΩ ōȅ ŀƎŜƴǘǎ ƻŦ ǘƘŜ ǎǘŀǘŜ ǎƻ ŦŀǊΣ ōǳǘ ǿƘŀǘ ŀōƻǳǘ ǘƘŜ 

protection of individuals from violence by other private people? A wide range of case-law deals with this 

particular area, where the applicants complain about the state having failed to protect their or their 

ǊŜƭŀǘƛǾŜǎΩ ƭƛŦŜΦ 5ǳǊƛƴƎ ǘƘŜ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜǎŜ ƳŀǘǘŜǊǎ ǘƘŜ /ƻǳǊǘ ǘŀƪŜǎ ƛƴǘƻ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ōƻǘƘ ǘƘŜ 

substantial and the procedural aspects. States should not only refrain from the deliberate and unlawful 

taking of life, but also take appropriate steps to safeguard the lives of individuals, in particular by 

conducting effective provisions backed up by law-enforcement machinery. The case of Osman v. the United 

Kingdom43 concerned the killing of the father of a schoolboy, by a teacher who otherwise had become 

obsessed by the boy. The boy was also involved in the shooting incident, where he wounded and survived. 

The teacher had been suspended following a psychiatric evaluation because of such infatuations. He was 

convicted of two charges of manslaughter but since he pled guilty on grounds of diminished responsibility, 

he was finally sentenced to be detained in a secure mental hospital without limit of time. The question 

arose whether the authorities could or should have done more to protect the victims. According to the 

applicants, the police had been informed of the facts, by which the police promised to protect them, but 

had failed to do so. However, the police denied that they had made any promise, and claimed that they 

never had enough evidence against the teacher to arrest him prior to the fatal incident. A scrutiny was 

held, but since someone had been convicted of the killings, this was a summary procedure only, which did 

not seek to establish the full facts, in particular the actions or rather inactions of the police. The applicants 

therefore instituted civil proceedings against the police for failing to take adequate steps to protect the 

child and his father, but these proceedings were dismissed by the British courts for public interest reasons, 

since, by law, the police was exempt from liability for negligence in the investigation and suppression of 

crime. The Commission found that the police had been made aware of the substance of the concerns about 

ǘƘŜ ǘŜŀŎƘŜǊ ōǳǘ ǘƘŜ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ ǇƻƭƛŎŜ ƘŀŘ ǇǊƻƳƛǎŜŘ ǇǊƻǘŜŎǘƛƻƴ ǘƻ ǘƘŜ ǾƛŎǘƛƳǎΩ ŦŀƳƛƭƛŜǎ ƘŀŘ ƴƻǘ ōŜŜƴ 

substantiated. It had not been backed up enough that the police could or should have been aware of the 

seriousness of the threat shown by the teacher, therefore it had not been a violation of Article 2. However, 

it also held that there had been a violation of Article 6, in that the applicants had been denied access to a 

court by the rule that the police could not be sued for negligence in their official tasks. Subsequently, the 

/ƻǳǊǘ ǿŀǎ ǎŀǘƛǎŦƛŜŘ ǿƛǘƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƻǇƛƴƛƻƴ ŀƴŘ ǎǘǊŜǎǎŜŘ ǘƘŀǘ ǘƘŜ ǇƻǎƛǘƛǾŜ ǎǘŀǘŜ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ 

Article 2 should be interpreted in a way which does not impose an impossible or disproportionate onus on 

the authorities. The applicants had failed to show that the authorities knew or ought to have known that 

ǘƘŜ ƭƛǾŜǎ ƻŦ ǘƘŜ hǎƳŀƴ ŦŀƳƛƭȅ ǿŜǊŜ ŀǘ αǊŜŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜ Ǌƛǎƪέ ŦǊƻƳ ǘƘŜ ǘŜŀŎƘŜǊΦ ¢ƘŜǊŜ ǿŀǎ ǘƘŜǊŜŦƻǊŜ ƴƻ 

violation of Article 2. Nevertheless, the absence of any judicial examination of the issues at the national 

level resulted a violation of Article 6. 

Another relevant and also often referred case is Menson v. the United Kingdom44. The applicants 

were the siblings of Michael Menson, a mentally disturbed black man, who was attacked and set on fire by 

a youth gang of white people in a racist attack in London, January 1997. He died in hospital two weeks 

later. The police failed to take proper measures after the incident to secure evidence and did not take any 

statement from the victim in hospital, although he had been able to describe the attack to his relatives. The 

applicants complained that the investigations had been affected by racism within the police. They also 

turned to the Police Complaints Authority, which subsequently confirmed that there was independent 
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ŜǾƛŘŜƴŎŜ ǘƻ ōŀŎƪ ǳǇ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŀƭƭŜƎŀǘƛƻƴǎΦ ¢ƘŜ ŦƛƭŜ ǿŀǎ ǘǊŀƴǎŦŜǊǊŜŘ ǘƻ ǘƘŜ tǊƻǎŜŎǳǘƛƻƴΣ ōǳǘ ŀ ŘŜŎƛǎƛƻƴ 

on whether to initiate criminal proceedings against members of the police for a crime had still not been 

ǘŀƪŜƴ ōȅ ǘƘŜ ǘƛƳŜ ǘƘŜ /ƻǳǊǘ ŘŜŀƭǘ ǿƛǘƘ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŎƻƳǇƭŀƛƴǘΣ ƛƴ нллоΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘǎ ŎƻƳǇƭŀƛƴŜŘ ƻŦ 

several violations of the Convention (Article 2 included). The Court finally declared the case as being 

άƳŀƴƛŦŜǎǘƭȅ ƛƭƭ-foundŜŘέΣ ŀƴŘ ƛƴŀŘƳƛǎǎƛōƭŜ ƻƴ ŀƭƭ Ŏƻǳƴǘǎ - mainly because, in the end, the perpetrators of 

the crime had been convicted and severely punished. The Court stressed that the investigation throughout 

the domestic proceedings must be prompt and it also repeated the requirements set out in other cases, 

concerning deliberate killings by agents of the State, deaths in custody, or killings in which the question of 

State involvement have remained unresolved.  

The absence of any direct state responsibility for the death of an individual does not exclude the 

applicability of Article 2. In the case of Angelova and Iliev v. Bulgaria45, the applicants were the mother and 

brother of a man of Roma origin who was killed in an unprovoked attack by a group of teenagers in 1996. 

The attack had been racially motivated. The applicants alleged that the authorities had failed to carry out a 

prompt, effective and impartial investigation and that the domestic legislation contained no separate 

criminal offence or penalty for racially motivated murder or serious bodily injury. They further alleged that 

the authorities had failed to investigate and prosecute a racially motivated violent offence and the criminal 

proceedings had been far too excessive which have resulted in their being denied access to a court to claim 

damages. The Court noted that no one had been brought to trial over a period of eleven years and, as a 

result, the proceedings against the majority of the attackers had had to be dismissed under the statute of 

limitations. The authorities had failed to effectively investigate the death promptly, expeditiously and with 

the necessary vigour, considering the racial motives. The Court concluded that racist motives had been 

known to the authorities from early stage of the investigation. Their failure to complete the preliminary 

investigation and bring the perpetrators to trial expeditiously was, therefore, completely unacceptable. 

They had also failed to charge anyone with any racially-motivated offence and failed to make the required 

distinction between offences that were racially motivated and those that were not. The Court examined 

the case under Article 14 in conjunction with Article 2 and finally concluded that the act of the authorities 

constituted unjustified treatment that was irreconcilable with Article 14. 

The state also has special responsibilities to protect persons in its custody from attacks by other 

private individuals. The case of Paul and Audrey Edwards v. the United Kingdom46concerned a mentally 

disturbed man, Christopher Edwards (the son of the applicants), who had been arrested in 1994 for 

accosting women on the street. After a hearing before a magistrate, he was incarcerated in a prison cell. 

Later that day, another mentally disturbed man, Richard Linford (with a history of violence), was also 

remanded in custody, apparently in the same cell as Edwards. In the night, Linford attacked and killed 

Christopher Edwards. A year later, Linford pleaded guilty to a charge of manslaughter and was sent to a 

secure mental hospital, where he has been diagnosed as suffering from paranoid schizophrenia. Because he 

pleaded guilty, the facts of the case were only cursorily examined at the trial. Three months after the trial, a 

private - therefore non-statutory - report was commissioned about the inquiry of the circumstances of the 

case by three state agencies. It concluded that the two men should not have been in prison and they should 

not have been sharing the same cell. The applicants complained that the authorities had failed to protect 

their son, and thus his right to life was violated. The Court reiterated its ruling in Osman, that there is a 
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violation of the substantive requirements of Article 2 if it is established that that the authorities knew or 

ought to have known of a real and immediate risk to the life of an individual from the criminal acts of a 

third party and that they failed to take necessary measures which might have been expected to avoid that 

risk. The Court found that there had been a number of failings in the way Edwards was treated, because he 

should have been detained either in a hospital or the health care centre of the prison. On the other hand, 

wƛŎƘŀǊŘ [ƛƴŦƻǊŘΩǎ ƳŜŘƛŎŀƭ ƘƛǎǘƻǊȅ ŀƴŘ ǇŜǊŎŜƛǾŜŘ ŘŀƴƎŜǊƻǳǎƴŜǎǎ ǿŀǎ ƪƴƻǿƴ ǘƻ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎΣ ŀƴŘ ǘƘŀǘ ǘƘƛǎ 

knowledge ought to have been brought to the attention of the prison authorities. The conclusion was that 

there has been a violation of Article 2 in its substantive aspect. From the procedural perspective, the Court 

found that no full inquest had been held in the case and the criminal proceedings in which Linford was 

convicted, since he pled guilty, had not involved a trial at which witnesses were examined. In this respect 

the procedural requirements had not been complied with, therefore the question was whether the non-

statutory inquiry had remedied this, like independence, promptness, capacity to establish the facts, 

accessibility to the public and the relatives. The Court found that there had been two serious defects 

observed, namely, the inquiry had no power to compel witnesses, and it had been held in private. Because 

of these two defections, the inquiry had failed to satisfy the procedural requirements of Article 2, thus 

there had been a violation in that regard, too. 

¢ƘŜ ǎǘŀǘŜ Ƙŀǎ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ǾƛŎǘƛƳΩs right to life when we are talking about 

prevention. This duty also involves the prevention of suicide, especially when the indiviual in question is 

detained. It first occured in the case of Keenan v. the United Kingdom47. The case concerned a young man, 

Mark Keenan, with a history of mental illness, who had been sentenced to imprisonment for assault. He 

displayed a threat of self-harm during his detention, therefore he was placed in the hospital wing of the 

prison for a period of time. After some time in the prison he assaulted two members of the prison staff 

after a change in his medication. For the assault, he was placed in a punishment cell, where he hanged 

himself. Asphyxiation was confirmed as the cause of death, but the procedure did not seek to establish the 

ǿƛŘŜǊ ŎŀǳǎŜǎΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘΣ ǘƘŜ ŘŜŎŜŀǎŜŘ ƳŀƴΩǎ ƳƻǘƘŜǊΣ ŎƻƳǇƭŀƛƴŜŘ ǳƴŘŜǊ !ǊǘƛŎƭŜ н ǘƘŀǘ ǘƘŜ ǇǊƛǎƻƴ 

ŀǳǘƘƻǊƛǘƛŜǎ ƘŀŘ ōŜŜƴ ƴŜƎƭƛƎŜƴǘ ƛƴ ǊŜǎǇŜŎǘ ƻŦ Ƙƛǎ ǎƻƴΩǎ ŎŀǊŜΦ {ƘŜ ǿŀǎ ŀŘǾƛǎŜŘ ǘƘŀǘ ǎƘŜ ŎƻǳƭŘ ƴƻǘ ǎǳŜ ǘƘŜ 

authorities because English law did not allow an appropriate action. Basically, as mentioned before, states 

must provide effective criminal-law provisions, with effective law-enforcement machinery. Furthermore, it 

must take reasonable preventive measures to protect an individual whose life is threatened by the criminal 

acts of another individual. In the Keenan case, the Court had to consider to what extent these principles 

ŀǇǇƭȅ ŀƴŘ Ŧƛƴŀƭƭȅ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎ ǊŜǎǇƻƴŘŜŘ ƛƴ ŀ ǊŜŀǎƻƴŀōƭŜ ǿŀȅ ǘƻ YŜŜƴŀƴΩǎ ŎƻƴŘǳŎǘΣ 

namely placing him in hospital care and under watch when he showed suicidal aptitude. Thus, there was no 

appearance of a violation of the substantive requirements of Article 2. However, the Court found that 

YŜŜƴŀƴΩǎ ǘǊŜŀǘƳŜƴǘ ƘŀŘ ƴƻǘ ƳŜǘ ǘƘŜ ǎǘŀƴŘŀǊŘǎ ƻŦ ǘǊŜŀǘƳŜƴǘ ǊŜǉǳƛǊŜŘ ǳƴŘŜǊ !ǊǘƛŎle 3 of the Convention. 

Just for the stake of completeness, the Court found that the disciplinary punishment imposed on him 

belatedly may well have threatened his physical and moral resistance and it therefore was not compatible 

with the standard of treatment required by Article 3 in respect of a mentally ill person. It was seven-day 

segregation in the punishment block and an additional twenty-eight days to his sentence imposed two 

weeks after the event and only nine days before his expected date of release. This must be regarded as 

constituting inhuman and degrading treatment and punishment within the meaning of Article 3. This 

perfectly shows how the protection of various provisions of the Convention overlap and interrelate. 
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A state also has to provide protection in other fields as well, as we have seen in the case of Erikson v. 

Italy48Φ ¢ƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ŀǎ ǘƻ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜ άōȅ ƭŀǿέΣ ŀƭǎƻ ŀǇǇƭȅ ǘƻ ŎŀǎŜǎ ƻŦ ŀƭƭŜƎŜŘ 

medical malpractice. In this particular case an elderly lady, the applicaƴǘΩǎ ƳƻǘƘŜǊΣ ƘŀŘ ŘƛŜŘ ƻŦ ŀƴ ƛƴǘŜǎǘƛƴŀƭ 

occlusion. The disease had not been diagnosed at a local hospital where she had been x-rayed but the 

report of this examinaion had not been signed by a doctor. The criminal investigation failed to identify the 

doctor ŀƴŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ŎƻƳǇƭŀƛƴŜŘ ǘƘŀǘ Ƙƛǎ ƳƻǘƘŜǊΩǎ ǊƛƎƘǘ ǘƻ ƭƛŦŜ ǿŀǎ ǾƛƻƭŀǘŜŘ ƻƴ ŀŎŎƻǳƴǘ ƻŦ ǘƘŜ ŦŀƛƭǳǊŜ ƻŦ 

the state authorities to identify those responsible for her death. The Court found that there had been a 

sufficient criminal investigation conducted. Moreover, it also held against the applicant that she had not 

ƛƴƛǘƛŀǘŜŘ ŀ ǎŜǇŀǊŀǘŜ ŎƛǾƛƭ ŀŎǘƛƻƴ ŀƎŀƛƴǎǘ ǘƘŜ ƘƻǎǇƛǘŀƭ ŀƴŘ ǊŜƧŜŎǘŜŘ ǘƘŜ ŎŀǎŜ ŀǎ άƳŀƴƛŦŜǎǘƭȅ ƛƭƭ-ŦƻǳƴŘŜŘέΦ 

In the case of Powell v. the United Kingdom49Σ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ǎƻƴΣ ŀ мл-year old boy, Robert Powell, 

ŘƛŜŘ ƻŦ !ŘŘƛǎƻƴΩǎ ŘƛǎŜŀǎŜΣ ǿƘƛŎƘ ƛǎ ǎǳǎŎŜǇǘƛōƭŜ ǘƻ ǘǊŜŀǘƳŜƴǘ ƛŦ ŘƛŀƎƴƻǎŜŘ ƛƴ ǘƛƳŜΦ !ƭǘƘƻǳƎƘ ŦǊƻƳ ŜŀǊƭȅ ƻƴΣ ŀ 

test for the disease had been recommended by a hospital paediatrician, none had been ordered to be 

carried out. The applicants alleged that medical records had been falsified to cover this up. Beside the 

disciplinary proceedings and a police investigation, the applicants also initiated civil proceedings against the 

health authority. The Authority admitted liability for having failed to diagnose the disease, and paid the 

applicants a huge sum as damages. The alleged conspiracy to cover up the failure to diagnose, was, on the 

other hand, struck out by the judge on the ground that, under English law, doctors are not obliged to reveal 

all the issues to the parents of a deceased child about the circumstances surrounding the death. As to the 

falsification of the medical records and the subsequent cover-up, the Court held that the examination of 

ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŎƻƳǇƭŀƛƴǘ ǳƴŘŜǊ !ǊǘƛŎƭŜ н Ƴǳǎǘ ƴŜŎŜǎǎŀrily be limited to the events leading to the death of 

their son. ¢ƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŎƻƳǇƭŀƛƴǘǎ ǳƴŘŜǊ !ǊǘƛŎƭŜǎ н όу ŀƴŘ млύ ǿŜǊŜ ǳƴŘŜǊƳƛƴŜŘ ōȅ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜȅ 

withdrew from the appeal hearing in the disciplinary proceedings and settled their civil case. The Court 

pointed out that where a relative of a deceased person accepts compensation in settlement of a civil claim 

based on medical negligence he or she is in principle can longer be considered as a victim in respect of the 

circumstances surrounding the treatment of the deceased or with regard to the investigation carried out 

into his or her death. The applicants could therefore no longer claim to be (indirect) victims. 

¢ƘŜ {ǘŀǘŜǎΩ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ !ǊǘƛŎƭŜ н ǿŜǊŜΣ ŀƎŀƛƴΣ ŎƻƴŦƛǊƳŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƛƴ ǘhe case of 

Calvelli and Ciglio v. Italy50Σ ǎǘŀǘƛƴƎ ǘƘŀǘ ƛǘ Ŧŀƭƭǎ ǿƛǘƘƛƴ ǘƘŜ ǎǘŀǘŜǎΩ ƻōƭƛƎŀǘƛƻƴ to adopt appropriate measures 

ōȅ ƘƻǎǇƛǘŀƭǎ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ǇŀǘƛŜƴǘǎΩ ƭƛǾŜǎ ŀƴŘ ǇǊƻǇŜǊ ǇǊƻŎŜŘǳǊŜ ƴŜŜŘǎ ǘƻ ōŜ ŎƻƴŘǳŎǘŜŘ ƛƴ ƻǊŘŜǊ ǘƻ ǳƴǾŜƛƭ 

the cause of deaths and make those responsible thereof accountable. This latter case concerned the death 

of a baby shortly after birth. The mother was a level-A diabetic and had a past history of difficult 

confinements. The doctor in charge failed to make external examination of the mother to assess whether 

the foetus was too large for a natural birth, and was not present at the time of birth. The delay in bringing 

ƘƛƳ ǘƻ ǘƘŜ ŘŜƭƛǾŜǊȅ ǊƻƻƳ ƘŀŘ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ǊŜŘǳŎŜŘ ǘƘŜ ƴŜǿōƻǊƴΩǎ ŎƘŀƴŎŜǎ ƻŦ ǎǳǊǾƛǾŀƭΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘǎΣ ǘƘŜ 

ōŀōȅΩǎ ǇŀǊŜƴǘs, had obtained compensation for damages, but believed the doctor in question should have 

been prosecuted. Criminal proceedings had been set forth, but had had to be abandoned after a couple of 

years, during which there had been procedural shortcomings and delays, and, finally, the case became 

time-barred. According to the applicants, this violated the provision of the right to life. The applicants 
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entered into an agreement with the insurers of the doctor and the clinic under which the insurers were to 

pay a specific sum to the applicants. The Court noted the shortcomings in the criminal proceedings, but 

found that the civil avenues would have offered the applicants sufficient redress, if they had not settled the 

case. Furthermore, a civil court judgment could also have led to disciplinary action against the doctor. The 

Court therefore found it unnecessary to examine the case, whether the fact that a time-bar prevented the 

doctor being prosecuted for the alleged offence was compatible with Article 2. There had therefore been 

no violation of Article 2. 

There are other areas touching the right to life envisaged in Article 2, out of which it is necessary to 

refer to, namely the domestic violence. This issue geerally concerns all member states and is likely to be 

latent to a large extent since it often takes place within personal relationships. However, it is not only 

women who are affected, men or children may also be the victims of such crimes. Domestic violence can 

take various forms ranging from physical to psychological violence or verbal abuse. 

In the case of Opuz v. Turkey51Σ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƳƻǘƘŜǊ ǿŀǎ ǎƘƻǘ ǘƻ ŘŜŀǘƘ ōȅ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ 

in 2002 as she attempted to help the applicant flee the matrimonial home. In the years preceding the killing 

the husband had subjected both the applicant and her mother to a series of (life-threatening) violent 

ŀǎǎŀǳƭǘǎΣ ƛƴŎƭǳŘƛƴƎ ōŜŀǘƛƴƎǎΣ Ƙƛǘ ōȅ ŎŀǊΣ ŀƴŘ ǎǘŀōōƛƴƎ ŀǎ ǿŜƭƭΦ ¢ƘŜ ƛƴŎƛŘŜƴǘǎ ŀƴŘ ǘƘŜ ǿƻƳŜƴΩǎ ŦŜŀǊǎ ŦƻǊ ǘƘŜƛǊ 

ƭƛǾŜǎ ƘŀŘ ōŜŜƴ ōǊƻǳƎƘǘ ǘƻ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎΩ ŀǘǘŜƴǘƛƻƴ Ǌepeatedly. Although criminal proceedings had been 

brought against the husband for a range of offences, but in at least two instances they were discontinued 

after the women withdrew their complaints. In respect of the running down case and the stabbing incident 

the husband was convicted, receiving a three-month prison sentence, and a fine, respectively. The series of 

ǾƛƻƭŜƴŎŜ ŎǳƭƳƛƴŀǘŜŘ ƛƴ ǘƘŜ Ŧŀǘŀƭ ǎƘƻƻǘƛƴƎ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƳƻǘƘŜǊΦ CƻǊ ǘƘŀǘ ƻŦŦŜƴŎŜΣ ƘŜ ǿŀǎ ŎƻƴǾƛŎǘŜŘ ƻŦ 

murder in 2008 and sentenced to imprisonment with a lodged appeal. The Court held that the authorities 

knew or ought to have known at the time of the existence of a real and immediate risk to the life and that 

they failed to take measures within the scope of their powers of an identified individual which, might have 

been expected to avoid that risk. The case disclosed a typical pattern of escalating violence against the 

applicant and her mother that was serious enough to have warranted preventive measures. The situation 

was known to the authorities that the husband had a record of domestic violence and thus, there was a 

significant risk of further violence. The possibility of a lethal attack had been foreseeable. On the other 

hand, the criminal proceedings arising out of the death had been going on for more than six years and an 

appeal was still pending, which could not be described as a prompt response by the authorities to an 

intentional killing where the perpetrator had already confessed. As a result, the Court held that there has 

been a violation of Article 2 of the Convention. 

Other example for domestic violation is the case of YƻƴǘǊƻǾŁ ǾΦ {ƭƻǾŀƪƛŀ52. On 2 November 2002 the 

applicant filed a criminal complaint against her husband for assaulting and beating her with an electric 

cable. Accompanied by her husband, she later tried to withdraw her complaint and modified it that her 

ƘǳǎōŀƴŘΩǎ ŀƭƭŜƎŜŘ ŀŎǘƛƻƴǎ were just minor offences which called for no further action. On 31 December 

2002 her husband shot dead their five year-old daughter and one year-old son. Before the Court, the 

applicant alleged that the police had failed to take appropriate action to proteŎǘ ƘŜǊ ŎƘƛƭŘǊŜƴΩǎ ƭƛǾŜǎΦ ¢ƘŜ 

/ƻǳǊǘ ƻōǎŜǊǾŜŘ ǘƘŀǘ ǘƘŜ ǎƛǘǳŀǘƛƻƴ ƛƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŦŀƳƛƭȅ ƘŀŘ ōŜŜƴ ƪƴƻǿƴ ǘƻ ǘƘŜ ƭƻŎŀƭ ǇƻƭƛŎŜ ƎƛǾŜƴ ǘƘŜ 
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criminal complaint and emergency phone calls. However, one of the officers involved had even assisted the 

applicant and her husband in modifying the criminal complaint of November 2002 so that it could be 

treated as a minor offence without any further action. The Court held, in conclusion, that the police had 

failed in its obligations and the direct consequence of those failuǊŜǎ ƘŀŘ ōŜŜƴ ǘƘŜ ŘŜŀǘƘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

children and that there had been a violation of Article 2.   

As another relatively recent case of domestic violence we have got to mention .Ǌŀƴƪƻ ¢ƻƳŀǑƛŏ ŀƴŘ 

Others v. Croatia53. The applicants were the relatives of ŀ ōŀōȅ ŀƴŘ Ƙƛǎ ƳƻǘƘŜǊΦ ¢ƘŜ ƳƻǘƘŜǊΩǎ ƘǳǎōŀƴŘΣ ǘƘŜ 

father, had killed his wife and their common child and then committed suicide. All these happened one 

month after being released from prison, where he had been held for making death threats. He was 

originally ordered to undergo compulsory psychiatric treatment while in prison and after his release, as 

necessary, but during the appeal process the court ordered that his treatment be stopped on his release. 

The applicants complained that the Croatian State had failed to take adequate measures to protect the 

child and his mother and had not carried out an effective investigation into the deaths relating the 

responsibility of the state. The Court concluded that the Croatian authorities failed to take adequate steps 

to prevent the deaths of the child and his mother. The findings of the domestic courts and the conclusions 

of the psychiatric examination showed that the authorities should have been aware of the serious threats 

against the lives of the mother and the chƛƭŘΦ ¢ƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜŘ ǎŜǾŜǊŀƭ ŘŜŦƛŎƛŜƴŎƛŜǎ ƛƴ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎΩ 

ŎƻƴŘǳŎǘ ŀǎ ǿŜƭƭΦ !ƭǘƘƻǳƎƘ ǘƘŜ ƴŜŜŘ ŦƻǊ ǘƘŜ ƘǳǎōŀƴŘΩǎ ǇǎȅŎƘƛŀǘǊƛŎ ǘǊŜŀǘƳŜƴǘ ƘŀŘ ōŜŜƴ ŘǊŀǿƴ ǳǇΣ ǘƘŜ ǎǘŀǘŜ 

had failed to prove that such treatment had actually and properly been administered. Although the 

ƘǳǎōŀƴŘΩǎ ǘǊŜŀǘƳŜƴǘ ƛƴ ǇǊƛǎƻƴ ƘŀŘ ŎƻƴǎƛǎǘŜŘ ƻŦ ǎŜǾŜǊŀƭ ŎƻƴǾŜǊǎŀǘƛƻƴŀƭ ǎŜǎǎƛƻƴǎΣ ōǳǘ ǘƘŜǎŜ ǿŜǊŜ ŎƻƴŘǳŎǘŜŘ 

without the presence of a psychiatrist and the ordering of compulsory psychiatric treatment had not 

provided sufficient details on how it should be administered. Furthermore, the husband had not been 

examined prior to his release whether he still posed a risk to the child and his mother. As a conclusion, the 

Court held that the domestic authorities had failed to take adequate measures to proteŎǘ ǘƘŜ ǾƛŎǘƛƳǎΩ ƭƛǾŜǎΦ  

And, finally, a couple of words about the death penalty. Article 2 and Protocols Nos. 6 and 13 are 

concerning the death penalty and the abolition thereof. The second sentence in the first paragraph of 

Article 2 refers to the death penalty and reads as follows: αNo one shall be deprived of his life intentionally 

save in the execution of a sentence of a court following his conviction of a crime for which this penalty is 

ǇǊƻǾƛŘŜŘ ōȅ ƭŀǿΦέFor the States that are party to them (i.e. almost all of the States Party to the Convention), 

this stipulation has been replaced by the provisions in Protocols Nos. 6 and 13 to the Convention, which 

abolish the death penalty in times of peace and in all circumstances, respectively. The drafters of the 

Convention did not regard the existence or use of the death penalty as a violation of the right to life of the 

Convention per se. At the time, in the early 1950s, many States still retained the penalty on their statute 

books, even if its use was already in decline. !ǊǘƛŎƭŜ м ƻŦ tǊƻǘƻŎƻƭ bƻΦ с ǎǘƛǇǳƭŀǘŜǎ ǘƘŀǘ αThe death penalty 

ǎƘŀƭƭ ōŜ ŀōƻƭƛǎƘŜŘΦ bƻ ƻƴŜ ǎƘŀƭƭ ōŜ ŎƻƴŘŜƳƴŜŘ ǘƻ ǎǳŎƘ ǇŜƴŀƭǘȅ ƻǊ ŜȄŜŎǳǘŜŘΦέ Subject to its one limitation, 

the absolute nature of the provision - which, for States that are Party to the Protocol, is regarded as an 

additional article to the Convention as a whole (Article 6 of Protocol No. 6) - means that no reservations 

may be made in respect of it. Article 1 of Protocol No. 6 does not affect the application of the rest of Article 

2, other than the second sentence of the first paragraph of the latter article. Extra-judicial killings contrary 

to Article 2 Paragraph 2 remain prohibited. The new article prohibits judicial executions. The one limitation 

- to which, however, the stipulations in Articles 3 and 4 of the Protocol also apply - is contained in Article 2 

of Protocol 6, which reads: αA State may make provision in its law for the death penalty in respect of acts 
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committed in time of war or of imminent threat of war; such penalty shall be applied only in the instances 

laid down in the law and in accordance with its provisions. The State shall communicate to the Secretary 

DŜƴŜǊŀƭ ƻŦ ǘƘŜ /ƻǳƴŎƛƭ ƻŦ 9ǳǊƻǇŜ ǘƘŜ ǊŜƭŜǾŀƴǘ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŀǘ ƭŀǿΦέ 

The second sentence of Paragraph 1 of Article 2 of the Convention remains applicable for those 

States which retain the death penalty for acts committed in time of war or of imminent threat of war, in 

ǇŀǊǘƛŎǳƭŀǊ ŀǎ ǊŜƎŀǊŘǎ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ ǘƘŜ ǎŜƴǘŜƴŎŜ Ƴǳǎǘ ōŜ ǇǊƻƴƻǳƴŎŜŘ ōȅ ŀ άŎƻǳǊǘέ - that is, by an 

independent and impartial tribunal established by law. The Protocol stipulates, in Article 3, that: αbo 

ŘŜǊƻƎŀǘƛƻƴ ŦǊƻƳ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘƛǎ tǊƻǘƻŎƻƭ ǎƘŀƭƭ ōŜ ƳŀŘŜ ǳƴŘŜǊ !ǊǘƛŎƭŜ мр ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦέThis 

means that States may not derogate from their obligations under Article 6 in respect of proceedings in 

times of war or imminent war that could result in the death penalty. Any State Parties to the Protocol that 

do retain the death penalty in times of war (imminent war) must therefore ensure that the relevant courts 

and procedures do not depart from the minimum fair trial requirements (envisaged in Article 6). 

¢ƘŜ ǇƘǊŀǎŜ ƛƴ tǊƻǘƻŎƻƭ bƻΦ с άƛƴ ǘƛƳŜ ƻŦ ǿŀǊ ƻǊ ƻŦ ƛƳƳƛƴŜƴǘ ǘƘǊŜŀǘ ƻŦ ǿŀǊέ Ƙŀǎ ƴƻǘ ȅŜǘ ōŜŜƴ ŎƭŀǊƛŦƛŜŘΦ 

However, in accordance with general international law, it should be read as referring to actual or imminent 

international armed conflict.  

¦ƴŘŜǊ tǊƻǘƻŎƻƭ bƻΦ моΣ {ǘŀǘŜǎ Ŏŀƴ ŀƎǊŜŜ ǘƻ ŀōƻƭƛǎƘ ǘƘŜ ŘŜŀǘƘ ǇŜƴŀƭǘȅ άƛƴ ŀƭƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎέΣ ƛΦŜΦ ōƻǘƘ 

in times of peace and in times of war. 

Now, here are some examples of cases releting both the issue of death penalty and Article 2 of the 

Convention. 

In Bader and Kanbor v. Sweden54, the applicants were a family of four Syrian nationals who had had 

their asylum applications refused in Sweden. The deportation orders to be returned to Syria had served on 

them. They complained that as the father in the family had been convicted of murder in absentia and 

sentenced to death in Syria, he risked of being executed if returned there. The Court held that the first 

applicant had a well-founded fear that the death sentence against him would be executed if he was forced 

to return to his home country. Regarding the criminal proceedings which had led to the death sentence of a 

summary nature, the Court found that, because of the total disregard of the defence rights, there had been 

a flagrant denial of a fair trial. The death sentence imposed on the applicant following an unfair trial would 

cause him and his family additional fear and anguish as to their future in case of being forced to return to 

{ȅǊƛŀΦ !ŎŎƻǊŘƛƴƎƭȅΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ deportationto Syria, would give rise to a violation of Articles 2and 

3(prohibition of inhuman or degrading treatment) of the Convention.  

The case of Rrapo v. Albania55, the applicant (Albanian and American national) was detained in a 

prison in the United States following his extradition from Albania to stand before the court in the United 

States on numerous criminal charges, one out of which carrying the death penalty. While still detained in 

Albania, the applicant complained that, given the risk of the death penalty if he were tried and convicted in 

the US, his Convention rights would be breached as a result of his extradition. The Court found that the 

ŀǇǇƭƛŎŀƴǘΩǎ extraditionto the United States had not given rise to a breach of Articles2 and 3 and Article 1 of 

Protocol No. 13to the Convention. There was nothing in the materials before the Court that could cast 

doubts as to the credibility of the assurances that capital punishment would not be imposed in respect of 
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the applicant by the United States. Otherwise, the Court held that there had been a violation of Article 

34(right to individual application), because the applicant had been extradited to the United States in breach 

ƻŦ ǘƘŜ /ƻǳǊǘΩǎ ƛƴŘƛŎŀǘƛƻƴ ǘƻ ǘhe Albanian Government, under Rule 39 (interim measures) of the Rules of 

Court, not to extradite him.  

!ǘ ƭŀǎǘΣ ōǳǘ ƴƻǘ ƭŜŀǎǘΣ ǘƘŜ ŎŀǎŜ ƻŦ mŎŀƭŀƴ ǾΦ ¢ǳǊƪŜȅ56 should be referred as to an example concerning, 

amongst others, the death penalty as a result of a fair trial. !ōŘǳƭƭŀƘ mŎŀƭŀƴ ƛǎ ŀ ¢ǳǊƪƛǎƘ ƴŀǘƛƻƴŀƭ ǎŜǊǾƛƴƎ ŀ 

ƭƛŦŜ ǎŜƴǘŜƴŎŜ ƛƴ ŀ ¢ǳǊƪŜȅΦ tǊƛƻǊ ǘƻ Ƙƛǎ ŘŜǘŜƴǘƛƻƴΣ ƘŜ ǿŀǎ ǘƘŜ ƭŜŀŘŜǊ ƻŦ ǘƘŜ ²ƻǊƪŜǊǎΩ tŀǊǘȅ ƻŦ Yǳrdistan (PKK), 

which is considered as an illegal organisation. Arrested in Kenya in on 15 February 1999, he was flown to 

Turkey where he was sentenced to death in June 1999. Following the 2002 abolition of the death penalty in 

peacetime in Turkish law, the ŘƻƳŜǎǘƛŎ /ƻǳǊǘ ŎƻƳƳǳǘŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŘŜŀǘƘ ǎŜƴǘŜƴŎŜ ǘƻ ƭƛŦŜ 

imprisonment. He complained about the imposition and/or execution of the death penalty in his regard. 

Because of this, the Court held that there had been no violation of Articles 2, 3 or 14, as the death penalty 

had been abolished. 

¢ƘŜǊŜ ŀǊŜ ƻŦ ŎƻǳǊǎŜ Ƴŀƴȅ ƻǘƘŜǊ ŀǎǇŜŎǘǎΣ ƻǇƛƴƛƻƴǎ ōŀŎƪŜŘ ǳǇ ōȅ ŎŀǎŜǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ 

under the perspective of the European Convention on Human Rights, and the scale is getting wider and 

wider as our economic and society evolves from time to time. 
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Peter Horvath: Rights of the victim of a criminal offencearising from Article 6 of the Convention on the 

Human Rights and Fundamental Freedoms 

Article 6 of the European Convention on Human Rights (referred as: Court) enshrines the utmost 

important role of judicial proceedings within a democratic society and it guarantees the right to a fair trial. 

Thus, no wonder that it is one of the most often referred provision of the Convention before the Strasbourg 

Court. This particular article is complex and consists of guarantees for the parties involved in civil 

proceedings, and also for defendants of criminal procedures. The former set of guarantees, which 

otherwise deals with both, is expressed by the first paragraph and the remainder two paragraphs are 

dealing with only criminal related matters. 

Article 6 - Right to a fair trial 

1. In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal established by law. Judgment shall be pronounced publicly 

but the press and public may be excluded from all or part of the trial in the interests of morals, 

public order or national security in a democratic society, where the interests of juveniles or the 

protection of the private life of the parties so require, or to the extent strictly necessary in the 

opinion of the court in special circumstances where publicity would prejudice the interests of 

justice. 

2. Everyone charged with a criminal offence shall be presumed innocent until proved 

guilty according to law. 

3. Everyone charged with a criminal offence has the following minimum rights: 

a. to be informed promptly, in a language which he understands and in detail, of the 

nature and cause of the accusations against him; 

b. to have adequate time and facilities for the preparation of his defence; 

c. to defend himself in person or through legal assistance of his own choosing or, if he 

has not sufficient means to pay for legal assistance, to be given it free when the interests of 

justice so require; 

d. to examine or have examined witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against him; 

e. to have the free assistance of an interpreter if he cannot understand or speak the 

language used in court. 

 

The question in Mihova v. Italy57 was whether Article 6 was applicable. The applicant lodged a 
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complaint for sexual abuse of her daughter. The investigating judge applied a sentence resulting from a 

plea bargain between the accused and the prosecution. The applicant was not informed of the date of the 

hearing and appealed against the judgment. The Court of Cassation declared her appeal inadmissible on the 

ground that the injured party who was not joined to the proceedings as a civil party could not appeal 

against a conviction or acquittal. Meanwhile, the applicant commenced civil proceedings against the man in 

question. The applicant complained that she had been unable to challenge the sentence imposed, which 

ǎƘŜ ŦŜƭǘ ǘƻ ƘŀǾŜ ōŜŜƴ ǘƻƻ ƭŜƴƛŜƴǘΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀƛƳ ƛƴ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ƘŀŘ 

been to take punitive action, which was not guaranteed by the Convention. Even assuming that Article 6 (1) 

was applicable in such circumstances, the fact that domestic law did not allow the injured party to 

intervene in the plea bargaining between the accused and the prosecution could not, in itself, be 

considered contrary to the Convention. Furthermore, the applicant had been able to bring a civil action for 

damages against the man in question. She had therefore had access to a court with jurisdiction to examine 

her civil right to compensation. Consequently, the complaint was to be found inadmissible since there was 

no appearance of a violation of Article 6 (1).  

This abovementioned example shows the very importance of the scrutiny that has got to be set forth 

from the scratch when delaing with any complaints. 

Before getting any further, I find it essential to express my intent that, to the best of my belief, 

whenever we discuss Article 6, from any perspective, we have to give a whole view on the provision itself 

to understand the hollistic meaning and importance thereof.  

Regarding both the substantive and procedural aspects of Article 6, it must be ascertained that it 

enjoys a significant autonomy within the national laws. This means that a procedural violation of a right 

might occur even if it does not considered to be violating at domestic level and, at the same time, a 

procedural deficiency of domestic law does not automatically mean a breach of Article 6. The Court, when 

it comes to fairness, generally examines the proceedings as a whole, which does not mean that it cannot 

examine certain crucial moments of the procedure in question.  

We also have to underline the basic differences between the status of a victim in terms of the 

Convention and the status of a victim of a criminal offence in tŜǊƳǎ ƻŦ ƛǘΩǎ ŜǾŜǊȅŘŀȅ ƳŜŀƴƛƴƎ ƛƴ ŘƻƳŜǎǘƛŎ 

ƧǳǊƛǎŘƛŎǘƛƻƴǎΦ ¦ƴŘŜǊ !ǊǘƛŎƭŜ с ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ŀ ǇŜǊǎƻƴ Ŏŀƴ ŎƭŀƛƳ ǘƻ ōŜ ŀ ΩǾƛŎǘƛƳΩ ƻƴƭȅ ƛŦ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎ 

are over, and once person is found guilty of a crime (or has lost a civil case). There are excemptions also to 

be observed, for instance when we are talking about the requirement of reasonable time or the 

presumption of innocence. All the Member States of the Council of Europe, by the meaning of Article 1, are 

required to organize their legal systems so as it to be complied with Article 6, where the failure to do so 

cannot be justified with reference to practical or financial difficulties. 

The majority of Article 6 rights may be waived, but a waiver must be unambiguous, knowledgeable 

and cannot go against public interest. The waiver cannot considered as justified if it had been obtained by 

compel, or the person in question does not understand the consequences thereof. An example for the 

waiver could be the Gustafson v. Sweden case58, where the applicant's claim for compensation was rejected 
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on account of his failure to adduce any new relevant evidence proving that he had been the victim of a 

crime. The applicant only submitted material that had already been considered by the domestic court 

which acquitted the alleged perpetrator. The application was rejected by the Court on the ground that the 

applicant could have requested an oral hearing but failed to do so being the applicant aware that the Board 

in question seldom had recourse to oral hearings. This may reasonably be considered to have waived his 

right to an oral hearing. 

The basic interpretation of the right to a fair trial depends on whether the matter in hand concerns 

civil right or obligation, or a criminal charge. In case of civil rights and obligations, the cumulative presence 

ƻŦ ŀƭƭ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ŜƭŜƳŜƴǘǎ ŀǊŜ ǊŜǉǳƛǊŜŘΥ όƛύ ǘƘŜǊŜ Ƴǳǎǘ ōŜ ŀ ΩŘƛǎǇǳǘŜΩ ƻǾŜǊ ŀ ΩǊƛƎƘǘΩ ƻǊ ΩƻōƭƛƎŀǘƛƻƴΩΣ ǿƘƛŎƘ ƛǎ 

ŀƭǎƻ ǊŜŦŜǊǊŜŘ ŀǎ ǘƘŜ Ω.ŜƴǘƘŜƳ ŎǊƛǘŜǊƛŀΩ όƛǘ ǿŀǎ ǿƻǊƪŜŘ ƻǳǘ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ Benthem v. the Netherlands59); (ii) 

that rigƘǘ ƻǊ ƻōƭƛƎŀǘƛƻƴ Ƴǳǎǘ ƘŀǾŜ ŀ ōŀǎƛǎ ƛƴ ŘƻƳŜǎǘƛŎ ƭŀǿΣ ŀƴŘΤ όƛƛƛύ ǘƘŜ ǊƛƎƘǘ ƻǊ ƻōƭƛƎŀǘƛƻƴ Ƴǳǎǘ ōŜ ƻŦ ŀ ΩŎƛǾƛƭΩ 

ƴŀǘǳǊŜΦ ¢ƘŜ ΩŘƛǎǇǳǘŜΩ Ƙŀǎ Ǝƻǘ ǘƻ ōŜ ŎƻƴǎǘǊǳŜŘ ƛƴ ŀ ǎǳōǎǘŀƴǘƛǾŜ ƳŜŀƴƛƴƎ ŀƴŘ Ƴŀȅ ǊŜƭŀǘŜ ƻƴƭȅ ǘƻ ŀƴ ŜȄƛǎǘƛƴƎ 

right within the scope it is excercised. It also has got to be genuinely and seriously relate to questions of 

fact or law and must be decisive for the rights of the applicant. In the case of Georgiadis v. Greece60, the 

ŀƭƭŜƎŜŘƭȅ ǳƴƭŀǿŦǳƭƭȅ ŘŜǘŀƛƴŜŘ ŀǇǇƭƛŎŀƴǘΩǎ ŎƭŀƛƳ ŦƻǊ ŎƻƳǇŜƴǎŀǘƛƻƴΣ ŜǾŜƴ ǘƘƻǳƎƘ ǘƘe right to compensation 

was only available under the national law in principle, not in the particular circumstances of the applicant, 

ǿƘƻ ǿŀǎ ŀ ŎƻƴǎŎƛŜƴǘƛƻǳǎ ƻōƧŜŎǘƻǊΣ ǿŀǎ ǊŜƎŀǊŘŜŘ ŀǎ ΩŘƛǎǇǳǘŜΩΦ ¢ƘǳǎΣ ǘƘŜ /ƻǳǊǘ ŜȄŀƳƛƴŜŘ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻƴ 

its merits and held that there had been a violation of Article 6 (1).  

As we will see below, those victims of criminal offences might turn before the European Court of 

Human Rights, who - for instance - have been involved in a criminal act and, as a consequence, suffered loss 

or injuries and, subsequently initiated civil proceedings in order to seek compensation, but to no avail, or at 

least not to an extent with what he or she could have felt satisfied.  

bƻǿΣ ƭŜǘΩǎ ǘǳǊƴ ǘƻ ǘƘŜ ǘƻ ǘƘŜ ƛǎǎǳŜ ƻŦ ΩŎǊƛƳƛƴŀƭ ŎƘŀǊƎŜΩΦ ¦ƴŘŜǊ ǘƘŜ /onvention it has an autonomous 

concept and applies irrespective of the definition of a charge in domestic law. It has a substantive rather 

ǘƘŀƴ ŀ ŦƻǊƳŀƭ ƳŜŀƴƛƴƎ ƛƴ ǘƘŜ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ /ƻǳǊǘΦ Lǘ ŘŜŦƛƴƛǘŜƭȅ ŎƻƴǎǘƛǘǳǘŜǎ ŀ άŎƘŀǊƎŜέΣ ǿƘŜƴ 

ǎƻƳŜƻƴŜΩǎ ŀǊǊŜǎǘ for a criminal offence is ordered, or; when officially informed of the prosecution against 

him. However, there are three elements which allows us to determine the applicability of Article 6 under its 

ŎǊƛƳƛƴŀƭ ƘŜŀŘƛƴƎǎΣ ǿƘƛŎƘ ŀǊŜ ŀƭǎƻ ƪƴƻǿƴ ŀǎ Ω9ƴƎŜƭ ŎǊƛǘŜǊƛŀΩΣ ǎƛƴŎŜ ǘƘŜǎŜ ƘŀŘ ōŜŜƴ ǿƻǊƪŜŘ ƻǳǘ ƛƴ Engel and 

others v. the Netherlands61. If any of these criteria is to be observed, then the case will fall under the 

criminal headings of Article 6. The first Engel criterion is that the offence in question is categorized in the 

ŘƻƳŜǎǘƛŎ ƭŀǿ ŀǎ ΩŎǊƛƳƛƴŀƭΩΦ ¢ƘŜ ǎŜŎƻƴŘ 9ƴƎŜƭ ŎǊƛǘŜǊƛƻƴ ƛǎ ǘƘŜ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ƻŦŦŜƴŎŜ ǘƘŀǘ ŎƻǳƴǘǎΣ ŀƴŘ ǘƘŜ ǘƘƛǊŘ 

criterion is the nature and degree of severity of the possible penalty. Not every judicial decision taken by 

the course of a criminal procedure falls within the ambit of Article 6, only those proceedings which may 

result in a criminal conviction. 

Categorisation in domestic law means that if the categorisation on national level is criminal, it will 
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automatically bring the matter in hand within the scope of Article 6 under its criminal limb.  

However, if this first criterion cannot be observed, then the second and third criteria comes into play, 

which was clearly established in the case of Weber v. Switzerland62. 

By examining the nature of the offence, a comparison is needed between the domestic law and the 

scope of its application with other criminal offences within that legal system. Those domestic provisions 

ǿƘƛŎƘ ŀǊŜ ŀƛƳƛƴƎ ǘƻ ǇǳƴƛǎƘ ŀ ǇŀǊǘƛŎǳƭŀǊ ƻŦŦŜƴŎŜ ŀǊŜ ǳǎǳŀƭƭȅ ŎƻƴǎƛŘŜǊŜŘ ǘƻ ōŜ άŎǊƛƳƛƴŀƭέΣ ōǳǘ ƛƴ ǎƻƳŜ ŎŀǎŜǎΣ 

ǘƘŜ ŀƛƳ ƻŦ ǇǳƴƛǎƘƳŜƴǘ Ŏŀƴ ŜȄƛǎǘ ǘƻƎŜǘƘŜǊ ǿƛǘƘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ŘŜǘŜǊǊŜƴŎŜΦ ¢ƘŜ ΩŎǊƛƳƛƴŀƭΩ ƴŀǘǳǊŜ ŘƻŜǎ ƴƻǘ 

necessarily require a certain degree of seriousness, the minor nature of an offence might also fall within the 

scope of Article 6. Where an offence is directed at a larger proportion of the population also might be a 

ǊŜƭŜǾŀƴǘ ŎƛǊŎǳƳǎǘŀƴŎŜ ǘƘŀǘ ƛƴŘƛŎŀǘŜǎ ǘƘŜ άŎǊƛƳƛƴŀƭέ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ƻŦŦŜƴŎŜΦ LŦ ǘƘŜ ǇŜƴŀƭǘȅ ƛǎ ǇǳƴƛǘƛǾŜ ǊŀǘƘŜǊ 

than merely deterrent, it is ususally to be classified ŀǎ ΩŎǊƛƳƛƴŀƭΩ ŀƴŘ ƛŦ ǎƻΣ ǘƘŜ ŘŜƎǊŜŜ ƻŦ ǎŜǾŜǊƛǘȅΣ ƛΦŜΦ ǘƘŜ 

amount of the penalty becomes irrelevant. There might be cases of a mixed nature, where the possibility of 

criminal and disciplinary liability can coexist. In these cases a more thoroughgoing analysis is needed. The 

offence is more likely to be considered as disciplinary and not criminal, where the facts of the matter do 

not seem to give rise to an offence outside a particular closed context, such as prison. 

The third Engel criterion is to be considered if there no conclusion could be reached after the analysis 

of the first and second elements on their own. This is an alternative criterion which may attest a charge as 

criminal even where the nature of the offence is not necessarily criminal. 

In any evŜƴǘΣ ƛƴ ŎŀǎŜǎ ŎƻƴŎŜǊƴƛƴƎ ŀ ΩŎǊƛƳƛƴŀƭ ŎƘŀǊƎŜΩΣ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ с ǎǘŀǊǘǎ ǿƛǘƘ ŀƴ ƻŦŦƛŎƛŀƭ 

notification of suspicion against the person, or with practical measures by which the person is first 

ΩŀŦŦŜŎǘŜŘΩ ōȅ ǘƘŜ ŎƘŀǊƎŜΦ IƻǿŜǾŜǊΣ ƛŦ ǎƻƳŜƻƴŜ ƛǎ ǉǳŜǎǘƛƻned by the police a potential suspect and his 

answers are used against him at a later stage (during the trial), Article 6 is applicable to this questioning as 

well, despite the fact that the person had not the formal status of suspect or accused. 

Article 6 covers the whole of the trial in both civil and criminal cases, including the determination of 

the damages and sentence. However, it does not apply to different proceedings incidental to the 

ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ΩŎǊƛƳƛƴŀƭ ŎƘŀǊƎŜΩΣ ƛΦŜΦ ǇǊƻŎŜŘǳǊŜǎ ǿƘƛŎƘ ŀǊe conducted after the conviction and 

sentence have become effective. For instance, a petition for retrial, or a request for reduction of a 

sentence, an application for release on probation, proceedings concerning the sentence in which prison to 

be served, determination of the security class of a prisoner fall beyond the ambit of Article 6. Meanwhile, if 

the domestic authorities agree to re-open the case, or on the request of an extraordinary review is granted, 

the guarantees of Article 6 will apply to the ensuing court proceedings. 

The right to a fair trial involves the right to a court which has different forms in civil and criminal 

spheres.  

The first and utmost important essential part of Article 6 is the right to access to court. There is no 

expressis verbis guarantee of the right of access to court in the text, but according to the Court, this 

provision secures to everyone the right to have any claim relating to his or her civil rights and obligations 
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brought before a court (or tribunal). However, the right of access to a court is not an absolute one since the 

Court expressed in the case of Golder v. the United Kingdom63, that its very nature calls for regulation by 

the states, which regulation must never injure the substance of the right nor conflict with other rights 

envisaged in the Convention.  

This is the right to submit a claim to a tribunal with the jurisdiction to examine points of fact and law 

relevant to the dispute concerned, with a purpose of adopting a binding decision. The right claimed in court 

must have a basis in domestic legislation and the claimant should have a personal interest in the outcome 

of the proceedings, but Article 6 does not create substantive rights, for instance, to obtain compensation or 

damages. In the domestic law there must be a structural right of appeal to a judicial body, that is, access to 

court involves the ability to apply for at least one stage of court review, which is an autonomous 

ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ !ǊǘƛŎƭŜ сΦ Lǘ ŘƻŜǎƴΩǘ ƴŜŎŜǎǎŜǊƛƭȅ ƳŜŀƴ ǘƘŀǘ ǘƘƛǎ ǊƛƎƘǘ Ŏŀƴ ōŜ ŜȄŎŜǊŎised only in respect of an 

appeal from a lower court to a higher one, only if the domestic procedure foresees such a right. The right to 

a court involves, as such, the right to a reasoned decision as well.  

The refusal of access to court requirement, in some cases, might be justified, because of the nature 

of the litigant. Limitations on access for persons of unsound mind, minors, bankrupts and vexatious litigants 

do pursue a legitimate aim. 

There are several different formalities as obstacles of access to court, like court fees, time-limits for 

appeals, which are of a procedural nature. As to the domestic law, the applicant must show a considerable 

diligence to comply with these procedural requirements. One of these procedural requirements is the 

personal presence. Continuation of civil proceedings may be conditioned thereto. According to the Court, 

the accused in criminal proceedings must be present at the trial hearing, since the object and purpose of 

Article 6 paragraphs 1 and 3 c-epresuppose the presence of the accused. However, the absence of the 

accused or a party may be allowed in certain exceptional circumstances, e.g. if the authorities have acted 

diligently but not been able to notify the person concerned of the hearing. The restriction on access to 

court was held disproportionate in the case of Atanasova v. Bulgaria64Σ ǿƘŜǊŜ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘǎΩ ǊŜŦǳǎŀƭ ǘƻ 

ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƛǾƛƭ ŎƭŀƛƳ ƻǿƛƴƎ ǘƻ ǎǘŀǘǳǘƻǊȅ ƭƛƳƛǘŀǘƛƻƴ ƛƴ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ŀƳƻǳƴǘŜŘ ǘƻ ŀ ǾƛƻƭŀǘƛƻƴΦ 

As to the essence of this case, the applicant was injured in a road-traffic accident in 1992. In 1994 she 

joined as a civil party the criminal proceedings that had been brought against the driver and claimed 

compensation for her alleged physical injuries. The domestic courts concluded in 2002 that they could not 

examine her claim as a civil party in the criminal proceedings as those proceedings had been discontinued 

under the statute of limitations, but that she retained a remedy in the civil courts. The question before the 

/ƻǳǊǘ ǿŀǎ ǿƘŜǘƘŜǊ ǘƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘǎΩ ŘŜŎƛǎƛƻƴ ƴƻǘ ǘƻ ŜȄŀƳƛƴŜ ƘŜǊ ŎƛǾƛƭ ŎƭŀƛƳ ƻƴŎŜ ǘƘŜ criminal 

proceedings had been discontinued under the statute of limitations had infringed her right of access to a 

court or not. However, she retained the right to seek compensation in the civil courts. The applicant had 

exercised her right under domestic law to seek compensation in the criminal proceedings as a civil party. 

Therefore, she had had a legitimate expectation that the courts would determine her claim. Because of the 

.ǳƭƎŀǊƛŀƴ ŀǳǘƘƻǊƛǘƛŜǎΩ ŘŜƭŀȅǎ ƛƴ ŘŜŀƭƛƴƎ ǿƛǘƘ ǘƘŜ ŎŀǎŜΣ ǘƘŜ ǇǊƻǎŜŎǳǘƛƻƴ ƻŦ ǘƘŜ offence had become time-

barred. It resulted that she could no longer obtain a decision on her compensation claim in the criminal 
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proceedings. In such circumstances, it would not be right for her to be required to wait until the 

prosecution of the offence had become time-barred through the negligence of the judicial authorities 

before she was allowed, years after the accident had taken place, to bring a new action in the civil courts 

for compensation for her injuries. Thus, there had been a violation of Article 6 paragraph 1 and she was 

awarded EUR 4,000 in respect of non-pecuniary damage. 

Another perspective of access to court is the question of legal aid. In some jurisdictions of the 

Contracting Parties, e.g. Cyprus, there is no legal aid scheme for civil cases, thus, whether or not the lack of 

a legal aid scheme leads to a violation of the Convention will depend on the facts of the particular case. 

Refusal of legal aid in civil case on the ground of the frivolous or vexatious nature of the claim will, of 

course not amount to a violation, nor will the statutory exclusion of certain types of civil dispute from the 

legal aid scheme. The right of access to court may sometimes be violated where an immunity exists that is 

effectively preventing a claim from being pursued. The position as to immunities enjoyed by certain 

domestic or foreign authorities from civil actions is rather unclear.  

In the case of Osman v. the United Kingdom65, the question of immunity arose. This particular case 

concerned the killing of the father of a schoolboy, by a teacher who had become obsessed by the boy. The 

boy was also involved in the shooting incident and, although wounded, survived. The teacher had a history 

of such infatuations and, following a psychiatric evaluation, had been suspended. He was convicted of two 

charges of manslaughter and pled guilty on grounds of diminished responsibility. He was sentenced to be 

detained in a secure mental hospital without limit of time. The question was whether the authorities could 

and should have done more to protect the victims. According to the applicants, the police had been 

informed of all the relevant facts from early on, and had promised to protect them, but had failed to do so. 

The police denied that they had made such a promise, and claimed that they never had enough evidence 

against the teacher to arrest him prior to the killings. An inquest was held, but since the perpetrator had 

been convicted of the killings, this was only a summary procedure, which did not establish the full facts. 

The applicants, Mrs Osman and Ahmet (mother and son) therefore instituted civil proceedings against the 

police for failing to take necessary steps to protect Ahmet and his father, but these proceedings were 

dismissed by the British courts, on the ground that the police was exempt from liability for negligence in 

the investigation and suppression of crime. The Commission found that the police had been made aware of 

the substance of the concerns about the teacher but the allegation of the applicants, namely that the police 

had promised protection to the victims of the crime had not been duly substantiated. It could not be 

proven that the police should have been aware of the seriousness of the threat by the teacher. However, 

the Court held that there had been a violation of Article 6, in that the applicants had been denied access to 

a court by the domestic regulation that the police could not be sued for negligence in the performance of 

ǘƘŜƛǊ ƻŦŦƛŎƛŀƭ ǘŀǎƪΦ ¢ƘŜ /ƻǳǊǘ ŜǎǎŜƴǘƛŀƭƭȅ ŎƻƴŦƛǊƳŜŘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƻǇƛƴƛƻn and finally concluded that the 

absence of any judicial examination of the issues at the national level resulted a violation of Article 6. 

Another essential element of the right to a fair trial is the finality of court decisions, in other words, 

the res iudicata. It draws its source from the principle of legal certainty and it means that once a criminal 

acquittal, or a civil judgment, has become final, it must instantly become binding. As we have seen, 

extraordinary review must be limited to very compelling circumstances and the mere possibility of there 
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being two views on the subject of law in question, is not a reasonable ground for re-examination, only 

newly discovered circumstances may suffice for a case to be re-opened. 

In addititon to the abovementioned issues, from the principle of effectiveness, the timely 

enforcement of a final decision of a court is also to be drawn as an immanent segment of the right to a fair 

trial. Lack of funds cannot be relied on by a state as an excuse for not honouring a debt incurred as a result 

of a judgment ordered against a state authority. However, it is not the case when the final judgment found 

against a private individual or a company, when this occurs, the lack of funds may justify failure to 

enforcement. In such cases the obligation of the state remains to assist (and not guarantee) successful 

claimants in enforcing the judgment in their favour. As to enforcement, a breach of domestic time-limits 

does not automatically mean a breach of Article 6, a delay for a certain period of time may be acceptable. 

Article 6 states that everyone is entitled to a hearing by an independent and impartial tribunal 

established by law. These two requirements (independence and impartiality) are often considered together 

by the Court. The ǿƻǊŘƛƴƎ ΩƛƴŘŜǇŜƴŘŜƴǘ ŀƴŘ ƛƳǇŀǊǘƛŀƭ ǘǊƛōǳƴŀƭ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ƭŀǿΩ ƛƴǾƻƭǾŜǎ ǘƘǊŜŜ Ƴŀƛƴ 

core-points, namely the tribunal ΩŜǎǘŀōƭƛǎƘŜŘ ōȅ ƭŀǿΩΤ ΩindependentΩ ǘǊƛōǳƴŀƭΣ ŀƴŘΤ ΩimpartialΩ ǘǊƛōǳƴŀƭΦ Lǘ ƛǎ 

utterly important, that these characteristics are applicable only to judicial bodies, since police or 

prosecution authorities need not be impartial, independent, or lawfully established. This latter provision 

deals with the question whether a particular disciplinary or administrative body has the characteristics of a 

ΩǘǊƛōǳƴŀƭΩ ƻǊ ΩŎƻǳǊǘΩ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ !ǊǘƛŎƭŜ сΣ ŜǾŜƴ ƛŦ ƛǘ ƛǎ ƴƻǘ ŎŀƭƭŜŘ ŀǎ ǎǳŎƘ ƛƴ ǘƘŜ ŘƻƳŜǎǘƛŎ ǎȅǎǘŜƳΦ 

This is the only provision of Article 6 which explicitly refers back to domestic law. The body need not be 

part of the ordinary judicial machinery, and must have the power to make binding decisions and not merely 

tender advice or opinions. 

¢ƘŜ ƴƻǘƛƻƴ ƻŦ ΩƛƴŘŜǇŜƴŘŜƴŎŜΩ ƻŦ ǘƘŜ ǘǊƛōǳƴŀƭ ƻǾŜǊƭŀǇǎ ǿƛǘƘ ǘƘŜ ΩǘǊƛōǳƴŀƭ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ƭŀǿΩ ǘƻ ǎƻƳŜ 

ŜȄǘŜƴǘΦ Lǘ ƛǎ ƻŦǘŜƴ ŀƴŀƭȅǎŜŘ ƛƴ ŎƻƴƧǳƴŎǘƛƻƴ ǿƛǘƘ ΩƻōƧŜŎǘƛǾŜ ƛƳǇŀǊǘƛŀƭƛǘȅΩ ƻŦ ǘƘŜ ƳŜƳōŜǊ ƻŦ ǘƘŜ ǘǊƛōǳƴŀƭΣ ǘƘŜǊŜ 

ƛǎ ƴƻ ŎƭŜŀǊ ŘƛǎǘƛƴŎǘƛƻƴ ōŜƛƴƎ ƳŀŘŜ ōŜǘǿŜŜƴ ǘƘŜǎŜ ǘǿƻ ŀǎǇŜŎǘǎΦ !ƴȅǿŀȅΣ ǘƘŜ ΩƛƴŘŜǇŜƴŘŜƴŎŜΩ ǊŜǉǳƛǊŜƳŜƴǘ 

entails the existence of procedural safeguards to separate the judiciary from other powers, with special 

ǊŜƎŀǊŘ ǘƻ ǘƘŜ ŜȄŜŎǳǘƛǾŜΦ ¢ƘŜ ƴƻǘƛƻƴ ƻŦ ǘƘŜ άƛƴŘŜǇŜƴŘŜƴŎŜέ ƻŦ ǘƘŜ ǘǊƛōǳƴŀƭ ƛƴǾƻƭǾŜǎ ŀ ǎǘǊǳŎǘǳǊŀƭ ŜȄŀƳƛƴŀǘƛƻƴ 

of statutory and institutional safeguards. 

hƴ ǘƘŜ ƻǘƘŜǊ ƘŀƴŘΣ ΩƛƳǇŀǊǘƛŀƭƛǘȅΩ Ŝƴǘŀƛƭǎ ƛƴǉǳƛǊȅ ƛƴǘƻ ǘƘŜ ŎƻǳǊǘΩǎ ƛƴŘŜǇŜƴŘŜƴŎŜ Ǿƛǎ-Ł-vis the parties of 

a particular case. It is a lack of bias or prejudice towards the parties. As stated in the Sander v. the United 

Kingdom66 case, the presence of even one biased judge in the bench may lead to a violation, even if there 

are no reasons to doubt the impartiality of other judges. There are two forms of impartiality, the subjective 

and the objective one. The former one is is presumed unless there is proof to the contrary, while the 

objective impartiality necessitates a less stringent level of individualisation and, accordingly, a less serious 

burden of proof for the applicant. 

The fairness requirement of Article 6 covers the proceedings as a whole, where a cumulative analysis 

is needed on all stages. A deficiency at one level may be put right at another, at a ƭŀǘŜǊ ǎǘŀƎŜΦ ΩCŀƛǊƴŜǎǎΩ ƛǎ 

completely autonomous from the domestic interpretation, which means that a procedural defect 

amounting to a violation during the national proceedings may not in itself result the establishment of the 
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trial being unfair, but also, a violation of Article 6 can be found by the Court even if the domestic procedure 

was complied with the national law. Various minor deficiencies may lead, by a cumulative analysis, to a 

violation, even if each defect, taken alone, would not result in breaŎƘ ƻŦ ΩŦŀƛǊƴŜǎǎΩΦ ²Ŝ ǎƘƻǳƭŘ ƴŜǾŜǊ ŦƻǊƎŜǘ 

and always have to bear in mind, that the Court is not allowed by Article 6 to act as a fourth instance court, 

it can never re-establish the facts of the domestic case and cannot overrule the descretion of weighing an 

evidence by the domestic court. Fairness within the meaning of Article 6 always depends on whether the 

applicants were afforded sufficient opportunities to state their case and contest an evidence which they 

consider false, and not whether the domestic courts reached a right or wrong decision. 

ΩCŀƛǊƴŜǎǎΩΣ ŀǎ ǎǳŎƘΣ ƛƴŎƭǳŘŜǎ ōƻǘƘ ƛƴ ŎǊƛƳƛƴŀƭ ŀƴŘ ŎƛǾƛƭ ŎŀǎŜǎ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ŀŘǾŜǊǎŀǊƛŀƭ 

proceedings, equality of arms, presence and publicity. In criminal matters it furthermore includes the 

requirement of entrapment defence, right to silence and not to incriminate oneself and, finally right not to 

be expelled or extradited to a country where one may face a flagrant denial of a fair trial. 

The adversarial principle means that the relevant material or evidence is made available to both 

parties, i.e. having then opportunity to know and comment at trial on the observations filed or evidence 

adduced by the other party. Access to the materials vital to the outcome of the case must be granted, 

however, access to less important evidence may be restricted. Alleged violations of adverserial proceedings 

under Article 6 (1) and defence rights under Article (3) are usually examined in conjunction, since these 

requirements usually overlap. A more specific requirement of adversarial proceedings in a criminal trial 

requires disclosure of evidence to the defence, however, the right to disclosure may be limited, e.g. in 

order to protect secret investigative methods. Whether or not to disclose materials to the defence cannot 

be decided only by the prosecution. To comply with Article 6, the question of nondisclosure must be put 

before the domestic courts at every level, and can be approved by the national courts and only when 

strictly necessary. 

Equality of arms often overlaps with the adversarial requirement, but it essentially denotes equal 

procedural ability to state the case. The adversarial principle is a rather narrow understanding of the access 

ǘƻ ŀƴŘ ƪƴƻǿƭŜŘƎŜ ƻŦ ŜǾƛŘŜƴŎŜ ŀƴŘ ƛǘ ƛǎ ƴƻǘ ŎƭŜŀǊ ƛƴ ǘƘŜ /ƻǳǊǘΩǎ ŎŀǎŜ-law whether these principles in fact 

have independent existence from each other. A minor inequality which does not affect fairness of the 

ǇǊƻŎŜŜŘƛƴƎǎ ŀǎ ŀ ǿƘƻƭŜ ǿƛƭƭ ƴƻǘ ƛƴŦǊƛƴƎŜ !ǊǘƛŎƭŜ сΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜΩǎ ƴƻ ŜȄƘŀǳǎǘƛǾŜ ŘŜŦƛƴƛǘƛƻƴ ŀǎ ǘƻ ǿƘŀǘ ŀǊŜ 

the minimum requiremenǘǎ ƻŦ άŜǉǳŀƭƛǘȅ ƻŦ ŀǊƳǎέΦ ¢ƘŜǊŜ Ƴǳǎǘ ōŜ ŎƭŜŀǊ ǇǊƻŎŜŘǳǊŀƭ ǎŀŦŜƎǳŀǊŘǎ ŀǇǇǊƻǇǊƛŀǘŜ 

to the nature of the case and corresponding to what is at stake between the parties, which may include 

opportunities to adduce evidence, challenge hostile evidence and present arguments on the matters. 

Article 6 also guarantees to everyone a public hearing in any criminal charge against him or her. It 

further states that the press and public may be excluded from all or part of the trial in the interests of 

morals, public order or national security in a democratic society, where the interests of juveniles or the 

protection of the private life of the parties require, or to the extent strictly necessary in the opinion of the 

court in special circumstances where publicity would prejudice the interests of justice. This provision 

requires that in principle, there should be an oral hearing attended in criminal cases by the prosecutor and 

the accused. A public hearing is an essential feature of the right to a fair trial. It consists accordingly four 

implied rights: (i) right to an oral hearing and personal presence before the court; (ii) right to effective 

participation; (iii) right to publicity (i.e. third persons and media be allowed to attend the hearing); and (iv) 

right to publication of the court decision.  
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As to the right to an oral hearing and personal presence, it is to be noted that this presence 

ǇǊŜǎǳǇǇƻǎŜǎ ŀƴ ƻǊŀƭ ƘŜŀǊƛƴƎΣ ƘƻǿŜǾŜǊΣ ƴƻǘ ŜǾŜǊȅ ƻǊŀƭ ƘŜŀǊƛƴƎ Ƴǳǎǘ ƴŜŎŜǎǎŀǊƛƭȅ ōŜ ǇǳōƭƛŎΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜΩǎ 

no significant distinction between situations involving merely a lawyer being present (although it may be 

ǊŜƭŜǾŀƴǘ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ !ǊǘƛŎƭŜ с όоύ ō ŀƴŘ ŎύΤ ŀƴŘ ŎŀǎŜǎ ŎƻƴŘǳŎǘŜŘ ōȅ ǿǊƛǘǘŜƴ ǇǊƻŎŜŘǳǊŜ ƛƴ ǘƘŜ ǇŀǊǘƛŜǎΩ 

ǘƻǘŀƭ ŀōǎŜƴŎŜύΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ /ƻǳǊǘΩǎ ƻǇƛƴƛƻƴΣ ǿƘŜǊŜ ǘƘŜ ŎŀǎŜ ƛǎ ǘƻ ōe heard before one instance only, 

and where the issues are not highly technical or purely legal, there must be an oral hearing, written 

proceedings will not suffice. It is for the Court to define whether the appeal proceedings were alike. 

Written proceedings at the appeal stage are generally accepted as complying with Article 6, when no issues 

with the credibility of witnesses arose, or facts are not contested, or even if parties were given adequate 

opportunities to put forward their cases in writing and challenge the evidence against them. A party to be 

present before at least one level of court jurisdiction is an autonomous requirement, but exemptions might 

occur. For instance in misdemeanour cases (speeding or other road traffic offences), as long as there was 

no need to assess the credibility of witnesses, the Court has accepted that no oral hearing was required and 

the proceedings could be written. The physical presence of parties is required to collect evidence from 

them where they are witnesses to the events important for the case. On the other hand, it can be relevant 

ǘƻ ƎƛǾŜ ǘƘŜ ƧǳŘƎŜ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƳŀƪŜ ŎƻƴŎƭǳǎƛƻƴǎ ŀōƻǳǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ǇŜǊǎƻƴŀƭƛǘȅΣ ŀōƛƭƛǘƛŜǎΣ ŜǘŎΦ ²ƘŜǊŜ 

proceedings at first instance were held in absentia, this may be cured at the appellate stage if the court of 

appeal is empowered to rule both on questions of fact and law and has got the power to completely re-

ŜȄŀƳƛƴŜ ǘƘŜ ŦƛǊǘǎ ƛƴǎǘŀƴŎŜ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴΦ Lƴ ŀƴȅ ŜǾŜƴǘΣ ǇǊŜǎŜƴŎŜ ōŜŦƻǊŜ ŀƴ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘ ƛǎ ǊŜǉǳƛǊŜŘ ƛŦ ƛǘ 

deals both with questions of fact and law and is fully empowered to quash or amend the lower decision. 

This is also the case where an applicant risks a major detriment to his situation at the appeal level, even if 

the appeal court deals merely with points of law or, ǿƘŜǊŜ ǘƘŜ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƘŀǊŀŎǘŜǊ ƻǊ 

ǎǘŀǘŜ ƻŦ ƘŜŀƭǘƘ ƛǎ ǊŜƭŜǾŀƴǘ ƻŦ ǘƘŜ ŀǇǇŜŀƭ ŎƻǳǊǘΩǎ ƭŜƎŀƭ ƻǇƛƴƛƻƴΦ {ƛƴŎŜ Ƴƻǎǘ ƻŦ !ǊǘƛŎƭŜ с ǊƛƎƘǘǎ Ŏŀƴ ōŜ ǿŀƛǾŜŘΣ ŀ 

person can waive his or her right to be present but it must be made in an unambiguous manner. Trials in 

absentia will only be allowed as long as the authorities made their best efforts to track down the accused 

and inform of forthcoming hearings, and the possibility of full re-trial in case of their re-appearance. 

The effective participation iǎ ƛƳǇƻǊǘŀƴǘ ǘƻ ǘŀƪŜ ŀŎŎƻǳƴǘ ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇƘȅǎƛŎŀƭ ŀƴŘ ƳŜƴǘŀƭ ǎǘŀǘŜΣ 

age and other personal characteristics at a court hearing. A criminal defendant must feel sufficiently 

uninhibited by the atmosphere of the courtroom (especially in case of excessive public scrutiny) in order to 

be able to consult with his lawyers and participate effectively. In criminal cases involving minors, specialist 

tribunals must be set up and make proper allowance for the handicaps. 

The purpose of attendance by third parties and the media, i.e. the public nature of a hearing ensures 

greater visibility of justice, maintaining the confidence of the society in the judiciary. A merely technical 

character of the case is not a good reason to exclude the public. The public nature does not mean that the 

proceedings should be held in camera by default, but a court must individualise its decision when excluding 

the public. There are some sort of matters, where the procedure can be held in camera by default, like 

prison disciplinary cases. Failure to hold a public hearing at first instance will not be redressed by opening 

the appellate proceedings to the public, unless the appeal court has full review jurisdiction in the case, 

ƘƻǿŜǾŜǊΣ ǘƘŜǊŜΩǎ ƴƻ ǊƛƎƘǘ ǘƻ ŀ ǇǳōƭƛŎ ƘŜŀǊƛƴƎ ƻƴ ŀǇǇŜŀƭ ǿƘŜǊŜ ǘƘe first instance has been public, unless it is 

a full appeal, i.e. on facts and law. 

!ǎ ǘƻ ǘƘŜ ŦƻǳǊǘƘ ŜƭŜƳŜƴǘ ƻŦ ǘƘŜ ΩǇǳōƭƛŎ ƘŜŀǊƛƴƎΩ ǿƛǘƘƛƴ ǘƘŜ ŦŀƛǊ ǘǊƛŀƭΣ ƛǘ ƛǎ ǘƻ ōŜ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜǊŜΩǎ ƴƻ 

obligation for a court to read out its full judgment in open court since publishing in writing is sufficient and 
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the court decision must be available for consultation in the registry of the court. 

¢ƘŜǊŜ ŀǊŜ ǎǇŜŎƛŦƛŎ ŜƭŜƳŜƴǘǎ ƻŦ ǘƘŜ ΩŦŀƛǊƴŜǎǎΩ ǊŜǉǳƛǊŜƳŜƴǘ ƛƴ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎΣ ƴŀƳŜƭȅ όƛύ ǘƘŜ 

entrapment defence, (ii) the right to silence and not to incriminate oneself and, finally, (iii) the right not to 

be expelled or extradited to a country where one may face a flagrant denial of a fair trial. 

As to the first requirement, the case of Ramanauskas v. Lithuania67 wears a great significance. In this 

case the applicant worked as a prosecutor and in his application he submitted that he had been 

approached through a private acquaintance by a person previously unknown to him who was, in fact, a 

police officer from a special anti-corruption unit. The officer offered the applicant a bribe of USD 3,000 in 

ǊŜǘǳǊƴ ŦƻǊ ŀ ǇǊƻƳƛǎŜ ǘƻ ƻōǘŀƛƴ ŀ ǘƘƛǊŘ ǇŀǊǘȅΩǎ ŀŎǉǳƛǘǘŀƭΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ ǊŜŦǳǎŜŘ ǘƘŜ ƻŦŦŜǊ ŦƛǊǎǘ ōǳǘ ƭŀǘŜǊ ŀƎǊŜŜŘ 

as it was repeated a number of times. The officer informed his employers and the Deputy Prosecutor 

General authorised him to simulate criminal acts of bribery. Shortly afterwards, the applicant accepted the 

bribe from him. In 2000 he was convicted of accepting a bribe of USD 2,500 and sentenced to 

imprisonment. On appeal, the second instance court upheld the judgment. The Supreme Court dismissed 

ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ Ŏŀǎǎŀǘƛƻƴ ŀǇǇŜŀƭ ŀƴŘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǉǳŜǎǘƛƻƴ ƻŦ ƛƴŎƛǘŜƳŜƴǘ ǿŀǎ ƻŦ ƴƻ ŎƻƴǎŜǉǳŜƴŎŜ ŦƻǊ ǘƘŜ 

ƭŜƎŀƭ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƴŘǳŎǘΦ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ /ƻǳǊǘΣ ǘƘe national authorities could not be 

exempted from responsibility for the actions of police officers simply by arguing that, although carrying out 

ǇƻƭƛŎŜ ŘǳǘƛŜǎΣ ǘƘŜ ƻŦŦƛŎŜǊǎ ǿŜǊŜ ŀŎǘƛƴƎ άƛƴ ŀ ǇǊƛǾŀǘŜ ŎŀǇŀŎƛǘȅέΦ Lǘ ǿŀǎ ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƳǇƻǊǘŀƴǘ ǘƘŀǘ ǘƘŜ 

authorities should have assumed responsibility, as the initial phase of the operation had taken place in the 

absence of any legal framework or judicial authorisation. Furthermore, by authorising the officer to 

simulate acts of bribery and by exempting him from all criminal responsibility, the authorities had 

legitimised the preliminary phase afterwards and made use of its results. Moreover, no satisfactory 

explanation had been provided as to what reasons or personal motives could have led the officer to 

approach the applicant on his own initiative without bringing the matter to the attention of his superiors, 

or why he had not been prosecuted for his acts during that preliminary phase. On that point, the 

Government had simply referred to the fact that all the relevant documents had been destroyed. The 

ŀǳǘƘƻǊƛǘƛŜǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǿŀǎ ǘƘǳǎ ŜƴƎŀƎŜŘ ŦƻǊ ǘƘŜ ŀŎǘƛƻƴǎ ƻŦ ǘƘŜ ƻŦŦƛŎŜǊ ŀƴŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀŎǉǳŀƛƴǘŀƴŎŜ 

prior to the authorisation of the bribery simulation. To hold otherwise would open the way to abuse and 

arbitrariness by allowing the applicable principles to be circumvented. The actions of the officer and the 

ŀǇǇƭƛŎŀƴǘΩǎ ŀŎǉǳŀƛƴǘŀƴŎŜ ƘŀŘ ƎƻƴŜ ōŜȅƻƴŘ ǘƘŜ ƳŜǊŜ ǇŀǎǎƛǾŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƻŦ ŜȄƛǎǘƛƴƎ ŎǊƛƳƛƴŀƭ ŀŎǘƛǾƛǘȅΥ ǘƘŜǊŜ 

was no evidence that the applicant had committed any offences beforehand, in particular corruption-

ǊŜƭŀǘŜŘ ƻŦŦŜƴŎŜǎΤ ŀƭƭ ǘƘŜ ƳŜŜǘƛƴƎǎ ōŜǘǿŜŜƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ŀƴŘ ǘƘŜ ƻŦŦƛŎŜǊ ƘŀŘ ǘŀƪŜƴ ǇƭŀŎŜ ƻƴ ǘƘŜ ƭŀǘǘŜǊΩǎ 

initiative; and, the applicant seemed to have been subjected to blatant prompting on the part of his 

acquaintance and the officer to perform criminal acts, although there was no objective evidence to suggest 

that he had been intending to engage in such activity. The applicant had maintained, throughout the 

proceedings, that he had been incited to commit the offence. The domestic authorities had denied that 

there had been any police incitement and had taken no steps at judicial level to carry out a serious 

ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀƭƭŜƎŀǘƛƻƴǎΦ aƻǊŜ ǎǇŜŎƛŦƛŎŀƭƭȅΣ ǘƘŜȅ ƘŀŘ ƴƻǘ ƳŀŘŜ ŀƴȅ ŀǘǘŜƳǇǘ ǘƻ Ŏlarify the 

ǊƻƭŜ ǇƭŀȅŜŘ ōȅ ǘƘŜ ǇǊƻǘŀƎƻƴƛǎǘǎ ƛƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎŀǎŜΣ ŘŜǎǇƛǘŜ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƴǾƛŎǘƛƻƴ ǿŀǎ 

based on the evidence that had been obtained as a result of the police incitement complained of. The 

Supreme Court found that, once the ŀǇǇƭƛŎŀƴǘΩǎ Ǝǳƛƭǘ ƘŀŘ ōŜŜƴ ŜǎǘŀōƭƛǎƘŜŘΣ ǘƘŜ ǉǳŜǎǘƛƻƴ ǿƘŜǘƘŜǊ ǘƘŜǊŜ ƘŀŘ 
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been any outside influence on his intention to commit the offence had become irrelevant. The Court 

ŎƻƴǘŜǎǘŜŘ ǘƘŜǎŜ ǎǘŀǘŜƳŜƴǘǎΦ ¢ƘŜ ŀŎǘƛƻƴǎ ƻŦ ǘƘŜ ƻŦŦƛŎŜǊ ŀƴŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀŎǉǳŀƛƴǘŀƴce had had the effect 

of inciting the applicant to commit the offence of which he had been convicted. There was no indication 

that the offence would have been committed without their intervention. In view of such intervention and 

its use in the impugned crƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǘǊƛŀƭ ƘŀŘ ōŜŜƴ ŘŜǇǊƛǾŜŘ ƻŦ ŦŀƛǊƴŜǎǎΦ CƛƴŀƭƭȅΣ ǘƘŜ 

Court held that there had been a violation of Article 6 (1), and awarded the applicant EUR 30,000 in respect 

of all damages. 

!ǎ ǿŜ Ŏŀƴ ǎŜŜΣ ǘƘŜ /ƻǳǊǘΩǎ ŎŀǎŜ-law uses the term entrapment interchangeably with the phrase 

police incitement but, anyway, these terms appear be construed in an equivalent way for Convention 

purposes, despite of the fact that there is a substantial difference between them, since police incitement 

relates to instigation of crime in the context of an official investigation. However, while someone offering 

of a bribe may amount to incitement, it does not necessarily amount to entrapment. The protection against 

entrapment under the fair trial provision of the Convention is of an absolute nature, which menas that even 

the public interest cannot justify conviction based on evidence obtained by police incitement. Similarly, in 

the case of Teixeira de Castro v. Portugal68 two policemen procured small amount of drugs from applicant 

without previous criminal record during an unsupervised investigation, where no good law-enforcement 

reason existed to carry out the operation, thus the court concluded the violation of Article 6 (1), since the 

active behaviour of the police officers went beyond the burden of an acceptable level.  

When it comes to police incitement, there is a two-step test to be examined, namely whether the 

ǎǘŀǘŜ ŀƎŜƴǘǎ ǊŜƳŀƛƴŜŘ ǿƛǘƘƛƴ ǘƘŜ ƭƛƳƛǘǎ ƻŦ άŜǎǎŜƴǘƛŀƭƭȅ ǇŀǎǎƛǾŜέ ōŜƘŀǾƛƻǳǊ ƻǊ ƘŀŘ ƎƻƴŜ ōŜȅƻƴŘ ǘƘŜƳΣ ŀƴŘ 

whether the applicant had been able to raise the issue of entrapment effectively during the domestic 

ǇǊƻŎŜŜŘƛƴƎǎΣ ŀƴŘ Ƙƻǿ ǘƘŜ ŘƻƳŜǎǘƛŎ ŎƻǳǊǘǎ ƘŀŘ ŘŜŀƭǘ ǿƛǘƘ ǘƘŀǘΦ 5ǳǊƛƴƎ ǘƘŜ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ǎǘŀǘŜ ŀƎŜƴǘǎΩ 

άŜǎǎŜƴǘƛŀƭƭȅ ǇŀǎǎƛǾŜέ ōŜƘŀǾƛƻǳǊ ǘƘŜ /ƻǳǊǘΣ ǳƴŘŜǊ ƛǘǎ ŀƴŀƭȅǎƛǎΣ ǊŜŜȄŀƳƛƴŜǎ ǘƘŜ ŦŀŎǘǎ ǿƘŜǘƘŜǊ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎ 

created a risk that an ordinary reasonable person would commit an offence under the influence of the 

investigation in question, and also the quality of the national legal basis regulating those undercover 

operations. As to the scrutiny of the legal basis, it is to examined whether the special activities by 

undercover agents leading to the commission of an offence were properly supervised (by a judge), whether 

the authorities remained essentially passive, and whether the authorities had good reason to commence 

the investigation (not just against incidental target). It might be also relevant, whether the target had 

started performing criminal acts by him or herself. If these elements of the analysis are inconclusive, only 

then will the Court go on to examine whether the applicant had been enabled by the national law to raise 

the issue of entrapment during a trial. In this latter case the prosecution has got to show that the 

ŀǇǇƭƛŎŀƴǘΩǎ ŀƭƭŜƎŀǘƛƻƴǎ ƻŦ ŜƴǘǊŀǇƳŜƴǘ ŀǊŜΣ ŀǘ ƭŜŀǎǘΣ ǳƴǎǳōǎǘŀƴǘƛŀǘŜŘΦ 

The right to silence and not to incriminate oneself is another important aspect to take into 

consideration when dealing with Article 6 (1), which essentially prevents the prosecution from obtaining 

evidence by defying the will of the accused not to testify against himself. The law itself might impose an 

obligation for someone to testify under the threat of sanction (e.g. to give evidence as a witness at a trial). 

Moreover, there are other types of situation which involve defying the will of accused persons who had 

decided not to give a testimony, namely the physical or psychological coercion and, also the coercion with 
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the use of covert investigation techniques. As a basic rule, the admissibility of the domestic evidence 

cannot be reexamined by the Court since it would go against the fourth-instance rule. Wether the coercion 

or oppression of the will of the accused is permissible or not, depends on various factors, namely on the 

nature and degree of compulsion, the weight of the public interest in the investigation and, finally, 

existence of any relevant safeguards regarding the procedure. It is still not clear-cut, whether the warning 

of the suspect of his right to silence is always compulsory but it appears that at least a formal warning is 

inevitably required before the first questioning if there is a chance that the person being questioned might 

become a suspect and the questioning takes place without the absence of a lawyer. The right to silence 

overlaps with the presumption of innocence under Article 6 (2). In the case of Shannon v. the United 

Kingdom69 the applicant, charged with false accounting and conspiracy to defraud, was required to attend 

before a financial investigator to answer questions on whether any person had benefited from the false 

accounting. The applicant failed to attend because he feared his replies could be used as evidence against 

him during the trial. The applicant was, as a result, convicted and fined for the offence of failing without 

ǊŜŀǎƻƴŀōƭŜ ŜȄŎǳǎŜ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƻǊǎΩ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ ŀƴǎǿŜǊ ǉǳŜǎǘƛƻƴǎΦ Iƛǎ ŀǇǇŜŀƭ ŀƎŀƛƴǎǘ 

ŎƻƴǾƛŎǘƛƻƴ ǿŀǎ ƛƴƛǘƛŀƭƭȅ ŀƭƭƻǿŜŘ ōȅ ǘƘŜ /ƻǳƴǘȅ /ƻǳǊǘΣ ōǳǘ ǘƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭ ŎƻƴŦƛǊƳŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

convictƛƻƴ ƻƴ ǘƘŜ ƎǊƻǳƴŘ ƻŦ ƴƻǘ ƘŀǾƛƴƎ ŀ ǊŜŀǎƻƴŀōƭŜ ŜȄŎǳǎŜ ŦƻǊ ǊŜŦǳǎƛƴƎ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƻǊǎΩ 

requirements because the information sought could be potentially incriminating. The Court finally held that 

the requirement for the applicant to attend an interview with financial investigators and to be compelled to 

answer questions in respect of events of which he had been charged was not compatible with his right not 

to incriminate himself, therefore there had been a violation of Article 6 (1). 

It is not always unequivocal whether a person is being questioned as a suspect or a witness. Though 

it is a relevant circumstance, since the former having the right to silence, and the latter not. In analysing 

such cases the Court takes into account not only the formal status of the person being questioned, but also 

the factual circumstances of the questioning in order to establish whether or not the he or she could 

reasonably be considered as a potential suspect, in which case the right to silence may also be claimed. 

The right to a reasoned decision is also immanent part of the fair trial requirement. The domestic 

ŘŜŎƛǎƛƻƴ ǎƘƻǳƭŘ Ŏƻƴǘŀƛƴ ǊŜŀǎƻƴǎ ǘƘŀǘ ŀǊŜ ǎǳŦŦƛŎƛŜƴǘ ǘƻ ǊŜǇƭȅ ǘƻ ǘƘŜ ŜǎǎŜƴǘƛŀƭ ŀǎǇŜŎǘǎ ƻŦ ǘƘŜ ǇŀǊǘȅΩǎ ŦŀŎǘǳŀƭ 

and legal argument. Article 6 does not allow complaining about the factfinding and legal competence of 

domestic courts by alleging that they reached a wrong decision. As long as some reasons are given, the 

decision in question will in principle be compatible with Article 6, it does not require a detailed answer in 

the judgment to every argument raised by the parties. 

When it comes to the reliability of an evidence obtained by the domestic court, the the Court will 

ǾŜǊƛŦȅ ǿƘŜǘƘŜǊ ǘƘŜ ΩǳƴƭŀǿŦǳƭƴŜǎǎΩ ƛƴ ǘƘŜ ŘƻƳŜǎǘƛŎ ǘŜǊƳǎ ŎƻƛƴŎƛŘŜǎ ǿƛǘƘ ǘƘŜ ΩǳƴŦŀƛǊƴŜǎǎΩ ƛƴ the autonomous 

terms of the Convention and whether the applicant had been able to to raise the matter before the 

domestic courts. However, most complaints under Article 6 about unreliable evidence are likely to be 

rejected as being of fourth instance nature. 

The reasonable time requirement, a quite often referred violation, arose from the principle of 

effectiveness and is expressis verbis envisaged in the wording of Article 6 as a fully autonomous need. It 

concerns the length of procedural actions and applƛŜǎ ōƻǘƘ ǘƻ ŎƛǾƛƭ ŀƴŘ ǘƻ ŎǊƛƳƛƴŀƭ ŎŀǎŜǎΦ ¦ƴŘŜǊ ǘƘŜ /ƻǳǊǘΩǎ 
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case-law there is no fixed time-limit for any type of the proceedings, all situations are examined on a case-

by-case basis. Length cases are the first area where the Court has issued pilot judgmentǎΦ ¢ƘŜ άǊŜŀǎƻƴŀōƭŜ 

ǘƛƳŜέ ǊŜǉǳƛǊŜƳŜƴǘ Ƴǳǎǘ ƴƻǘ ōŜ ŎƻƴŦǳǎŜŘ ǿƛǘƘ ǘƘŜ ƭŜƴƎǘƘ ƻŦ ŘŜǘŜƴǘƛƻƴ ǘŜǎǘΣ ǿƘƛŎƘ ƭŀǘǘŜǊ ŀǇǇƭƛŜǎ ƻƴƭȅ ŀǎ ƭƻƴƎ 

as the person is deprived of his or her pre-trial liberty. In a criminal case, the beginning of period to be 

taken into account fƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ άǊŜŀǎƻƴŀōƭŜ ǘƛƳŜέ ǊŜǉǳƛǊŜƳŜƴǘ ƛǎ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǘƘŜ ŘŀǘŜ ǘƘŜ 

άŎƘŀǊƎŜέ ǿŀǎ ƴƻǘƛŦƛŜŘΦ Lǘ Ƴŀȅ ǾŀǊȅ ƛƴ ŘƛŦŦŜǊŜƴǘ ƴŀǘƛƻƴŀƭ ƭŀǿǎΣ ǎƻ ǘƘŜǊŜΩǎ ƴƻǘ ŀƴ ŜȄƘŀǳǎǘƛǾŜ ƭƛǎǘ ƻǊ ǇǊƻǇŜǊ 

definition to establish an exact date. The date of opening an investigation indicating the applicant as a 

suspect may be taken as a starting date, but also the date of arrest, search, or questioning, even as a 

witness may count. The ending date is the date of notification of the final domestic decision determining 

the dispute by a higher court. Where a case is re-opened, for instance upon a supervisory review, the 

period when no proceedings had been pending is excluded from the calculation. There are some basic 

criteria which is to be taken into account by dealing with length issues. First of all the nature and 

complexity of the case, which involves the number of defendants, number of charges and what is at stake 

for the applicant in the domestic proceedings. For example child-care or compensation claims for blood 

tainted with HIV, or even action for serious injury in a traffic accident related cases usually enjoy priority 

and always call for special diligence. The conduct of the applicant and the authorities are also taken into 

consideration when length complaints arise. Delays attributable to the authorities are taken into account 

but delays (deliberate or not) attributable to the applicant will not be taken into consideration in assessing 

άǊŜŀǎƻƴŀōƭŜ ǘƛƳŜέΦ IƻǿŜǾŜǊΣ ǘƘŜ ŘŜŦŜƴŘŀƴǘ Ŏŀƴƴƻǘ ōŜ ōƭŀƳŜŘ ŦƻǊ ǘŀƪƛƴƎ ŀƭƭ ǘƘŜ ƭŜƎŀƭ Ǌesources (appeals, 

requests, etc.) afforded by domestic law, unless these were not abusive. There is no general rule on the 

time allowed by Article 6, but more attention is to be payed to cases that last more than 3 years at 1 

instance, 5 years at 2 instances, and 6 years at 3 levels of jurisdiction. 

Length related claims are those which considered one of the most typical complaints victims of 

criminal offences may successfully complain of. The case of Pantea v. Romania70 concerned a Romanian 

lawyer (formerly public prosecutor) who was involved in an altercation with a person who sustained serious 

injuries. He was prosecuted and remanded in custody for months. The case was still pending at the time of 

ǘƘŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴΦ ¢ƘŜ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎ ƘŀŘ ōŜƎǳƴ ǘƻ ŀŦŦŜŎǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎƛǘǳŀǘƛƻƴ ŀǎ 

soon as the prosecution began. The criminal proceedings, which were currently pending at the first level of 

jurisdiction, had lasted eight years and eight months. Considering that the Romanian authorities could be 

held responsible for the overall delay in dealing with the case, the Court held that the proceedings failed to 

ǎŀǘƛǎŦȅ ǘƘŜ ΩǊŜŀǎƻƴŀōƭŜ ǘƛƳŜΩ ǊŜǉǳƛǊŜƳŜƴǘ ǳƴŘŜǊ !ǊǘƛŎƭŜ с όмύ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ŀƴŘ ǘƘǳǎ ǘƘŜǊŜ ƘŀŘ ōŜŜƴ ŀ 

violation. 

The interesting thing about the abovementioned Pantea case is, that the applicant can be considered 

ŀǎ ŀ ΩǾƛŎǘƛƳΩ ƛƴ ǘƘŜ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ōƻǘƘ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŀƴŘ ǘƘŜ ƴŀǘƛƻƴŀƭ ŀǎǇŜŎǘǎΦ 

Article 6 (2) states that everyone charged with a criminal offence shall be presumed innocent until 

proved guilty according to law. This is the presumption of innocence principle, by which not only the courts 

but also other State organs are bound and must equally be upheld after acquittal as before trial. This basic 

principle applies during criminal proceedings in their entirety, included the pre-trial stage and also when 

the criminal proceedings are over, irrespective of their outcome, but a violation thereof can occur even in 
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absence of a final conviction.  

Article 6 (3) is often examined in conjunction with the right to a fair trial under Article 6 (1), since the 

former contains the defence rights listed in a form of minimum guarantees, which means, at the same time, 

that it is not an exhaustive list. The sub-paragraphs a) - e) indentify different aspects of the right to a fair 

trial.  

Article 6 (3) a) stipulates that everyone charged with a criminal offence has the right to be informed 

promptly, in a language which he or she understands and in detail, of the nature and cause of the 

accusation against him. This provision is aimed at the information that is required to be given to the 

accused at the time of the chargeor the commencement of the proceedings and in a language that the 

accused understands, it does not necessarily have to be his or her mother tongue. 

The information provided must be sufficient enough to enable the accused to begin formulating his 

defence, however, full evidence against the accused is not required at the earliest stage, it may be 

presented later. No written notification ƻŦ ǘƘŜ άƴŀǘǳǊŜ ŀƴŘ ŎŀǳǎŜ ƻŦ ǘƘŜ ŀŎŎǳǎŀǘƛƻƴέ ƛǎ ƴŜŜŘŜŘ ŀǎ ƭƻƴƎ ŀǎ 

sufficient information is given orally. 

As to Article 6 (3) b), everyone charged with a criminal offence has the right to have adequate time 

and facilities for the preparation of his or her defence. The adequacy of the time is a subjective test and 

always depends on the circumstances and the complexity of the case, including the stage the proceedings 

have reached, and what is stake for the applicant. Any restrictions on this requirement can be justified only 

if it is no more than strictly necessary and must always be proportionate to identified risks. A certain 

overlap can be explored between this right and the right to adversarial proceedings and equality of arms. 

As stated in mŎŀƭŀƴ ǾΦ ¢ǳǊƪŜȅ71 a delicate balance must be struck between the need to ensure trial within a 

reasonable time and the need to allow enough time to prepare the defence, in order to prevent a hasty 

trial which denies the accused an opportunity to defend himself properly. 

Article 6 (3) c) consists of four distinct elements, namely the right to defend oneself in person, 

which is actually not an absolute right; to choose a lawyer; to have free legal assistance where someone 

cannot afford it and where the interests of justice so require; and finally, the right to practical and effective 

legal assistance, which latter means that the legal assistance should not be soly theoretical and illusory. The 

right to choose a lawyer arises only if the accused has sufficient means to pay the lawyer, however, a legally 

aided person has no right to choose his representative, or to be consulted in the matter. 

Article 6 (3) d stipulates that the accused has the right to examine or have examined witnesses 

against him, and to obtain the attendance and examination of witnesses on his behalf under the same 

conditions as witnesses against him. It cannot be interpreted as an absolute right for an accused to call 

witnesses, its basic conditions shall be layed down by the domestic law. The evidence relied on by the 

prosecution should be produced in the presence of the accused person at a public hearing and in the 

meantime with a view to adversarial argument. It could cause problems if the prosecutor provides written 

statements by a witness who does not appear at the hearing for some reasons. A good example of this is 

e.g. when the witness, actually a victim of a crime fears to show up. In the Al-Khawaja and Tahery v. the 
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United Kingdom72 case from 2011, where the first applicant a physician, was charged with two counts of 

assault on two female patients. One of the patients, died before the trial, but had made a statement to the 

police prior to her death which was read to the jury. The judge stated that the contents of the statement 

were crucial to the prosecution on count one as there was no other direct evidence of what had taken 

place. During the trial, the jury heard evidence from a number of different witnesses and the defence was 

granted the opportunity to cross-examine all the witnesses who gave live evidence. Finally, the first 

applicant was convicted on both counts. The second applicant was charged, amongst others, with 

wounding deliberately following a gangland stabbing. None of those questioned at the scene claimed to 

have seen the applicant stab the victim, but two days later one of those present, made a statement to the 

police implicating the second applicant. At the trial, the prosecution applied for permission to read out this 

ǇŀǊǘƛŎǳƭŀǊ ǿƛǘƴŜǎǎΩǎ ǎǘŀǘŜƳŜƴǘ ƻƴ ǘƘŜ ƎǊƻǳƴŘ ǘƘŀǘ ƘŜ ǿŀǎ ŦŜŀǊŜŘ ǘƻ ŀǇǇŜŀǊ in court, and this statement was 

finally read to the jury in his absence. The applicant was convicted and his conviction was upheld on appeal. 

Both applicants turned before the Court complaining that their convictions had been based on statements 

from witnesses they had been unable to cross-examine at the trial and this circumstance apparently 

violated their right to a fair trial. The Chamber of the Court held in both cases that there had been a 

violation of Article 6 (1) in conjunction with Article 6 (3) d) on the grounds that the loss of the opportunity 

to cross-examine the witnesses concerned had not been effectively counterbalanced in the proceedings. As 

to Article 6 (1) in conjunction with Article 6 (3) d), it was noted that originally before an accused can be 

convicted, all evidence must be produced in his presence at a public hearing with regard to adversarial 

argument. Exceptions are possible but those must not infringe the rights of the defence. Two consequences 

were drawn from this general principle. Firstly, there has got to be a good reason for admitting the 

evidence of an absent witness. Good reason exists, amongst others, where a witness had died or was 

ŀōǎŜƴǘ ōŜŎŀǳǎŜ ƻŦ ŦŜŀǊ ŀǘǘǊƛōǳǘŀōƭŜ ǘƻ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƻǊ Ƙƛǎ ŀŎŎƻƳǇƭƛŎŜǎΦ LŦ ǘƘŜ ǿƛǘƴŜǎǎΩǎ ŀōǎence is due to 

only a general fear of testifying and it cannot directly attributable to the defendant or accomplices, it is for 

the domestic court to conduct appropriate enquiries to determine whether there were objective grounds 

for that fear. Secondly, if a conviction is based on the statement of an absent witness whom the accused 

has no opportunity to examine, during the proceedings, would generally be considered incompatible with 

Article 6. Accordingly, the national courts have to balance under a heavy scrutiny because of the dangers of 

the admission of such evidence. The question in each case was whether there were sufficient 

counterbalancing factors in place, including measures that permitted a fair and proper assessment of the 

reliability of that evidence. In this connection, the Court considered that the domestic law had contained 

strong safeguards as to to ensure fairness. As regards how those were applied in practice, it considered 

three issues, namely whether it had been necessary to admit the abseƴǘ ǿƛǘƴŜǎǎŜǎΩ ǎǘŀǘŜƳŜƴǘǎΤ ǿƘŜǘƘŜǊ 

ǘƘŜǎŜ ǳƴǘŜǎǘŜŘ ŜǾƛŘŜƴŎŜ ƘŀŘ ōŜŜƴ ǘƘŜ ǎƻƭŜ ƻǊ ŘŜŎƛǎƛǾŜ ōŀǎƛǎ ŦƻǊ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŎƻƴǾƛŎǘƛƻƴΤ ŀƴŘ ǿƘŜǘƘŜǊ 

there had been sufficient counterbalancing factors.  

!ǎ ǘƻ ǘƘŜ ŦƛǊǎǘ ŀǇǇƭƛŎŀƴǘΩǎ ŎŀǎŜΣ ƛǘ ǿŀǎ ƴƻǘ ŘƛǎǇǳǘŜŘ ǘƘŀǘ ǘƘŜ ǾƛŎǘƛƳΩǎ ŘŜŀǘƘ ƘŀŘ ƳŀŘŜ ƛǘ ƴŜŎŜǎǎŀǊȅ ǘƻ 

admit her and it had to be regarded as decisive. The reliability of that evidence was supported by two 

friends, who had both given evidence at the trial. Moreover, there were strong similarities between her 

description of the assault and that of the other complainant, with whom there was no evidence of any 

collusion. The Court considered that the jury had been able to conduct a fair and proper assessment of the 

ǊŜƭƛŀōƛƭƛǘȅ ƻŦ ǘƘŜ ŘŜŎŜŀǎŜŘ ǿƛǘƴŜǎǎΩǎ ŀƭƭŜƎŀǘƛƻƴǎ ŀƎŀƛƴǎǘ ǘhe first applicant so there had been sufficient 
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factors to counterbalance the admission in evidence of the statement in question, and the Court held that 

there had been no violation of the relevant Article. 

!ǎ ǘƻ ǘƘŜ ǎŜŎƻƴŘ ŀǇǇƭƛŎŀƴǘΩǎ ŎŀǎŜΣ ǘƘŜ ǿƛǘƴŜǎǎΩǎ statement concerned was the only one which had 

claimed to see the stabbing and it was a decisive evidence against the applicant. It was not sufficiently 

counterbalanced. Even though the applicant had given evidence denying the charge, he had not been able 

ǘƻ ǘŜǎǘ ǘƘŜ ǊŜƭƛŀōƛƭƛǘȅ ƻŦ ǘƘŜ ŀōǎŜƴǘ ǿƛǘƴŜǎǎΩǎ ŜǾƛŘŜƴŎŜ ǘƘǊƻǳƎƘ ŎǊƻǎǎ-examination.However, a warning of 

the dangers by the judge to the jury of relying on untested evidence could not be a sufficient 

counterbalance where an untested statement of the only prosecution witness was the only direct evidence 

against the applicant. By the decisive nature of the statement without any strong corroborative evidence, 

examining the fairness of the proceedings as a whole, the Court concluded that there had been a violation 

of Article 6, and awarded EUR 6,000 to the second applicant in respect of non-pecuniary damage. 

Another example from the recent case-law regarding the fair trial, is the case of Gani v. Spain73. It 

concerned the criminal proceedings of the applicant, who was arrested and charged with, amongst others, 

rape, following the criminal report to the police by his former partner and the mother of their child. She 

ǘŜǎǘƛŦƛŜŘ ŀǘ ŀ ƘŜŀǊƛƴƎ ōŜŦƻǊŜ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƴƎ ƧǳŘƎŜ ƛƴ ŀōǎŜƴǘƛŀ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻǳƴǎŜƭΣ ǿƘƻ ƻǘherwise 

gave no reasons for his absence. The statement was written up and, at the trial, the woman started to 

ŀƴǎǿŜǊ ǘƘŜ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊΩǎ ǉǳŜǎǘƛƻƴǎΦ IŜǊ ŜǾƛŘŜƴŎŜ ƘŀŘ ǘƻ ōŜ ƛƴǘŜǊǊǳǇǘŜŘΣ ŀǎ ǎƘŜ ǿŀǎ ǎŀƛŘΣ ƳŜŘƛŎŀƭƭȅ 

confirmed, to be suffering from post-traumatic stress symptoms and as a consequence, she could not be 

cross-examined. As an alternative, the court ordered that her statement should be read out. The applicant 

was finally convicted and imprisoned. The Court held that the applicant had been allowed to challenge the 

ǿƻƳŀƴΩǎ ǘǊǳǘƘŦǳƭƴŜǎǎ ōȅ ƎƛǾƛƴƎ Ƙƛǎ ƻǿƴ ŀŎŎƻǳƴǘ ƻŦ ǘƘŜ ŦŀŎǘǎΣ ǿƘƛŎƘ ƘŜ ƘŀŘ Řǳƭȅ ŘƻƴŜΦ ¢ƘŜ ŘƻƳŜǎǘƛŎ ŎƻǳǊǘǎ 

had carefully compared both versions of the facts and had also taken into account the statement given by 

the victim at the hearing which, although incomplete, had served to corroborate her pre-trial statements. 

The reliability of her statements had further been supported by indirect evidence and by the medical 

reports confirming that her physical injuries and psychological condition were consistent with her account 

ƻŦ ǘƘŜ ŦŀŎǘǎΦ ¢ƘŜǊŜ ƘŀŘ ōŜŜƴ ǎǳŦŦƛŎƛŜƴǘ ŎƻǳƴǘŜǊōŀƭŀƴŎƛƴƎ ŦŀŎǘƻǊǎ ŀŘƳƛǘ ǘƘŜ ŜǾƛŘŜƴŎŜ ƻŦ ǘƘŜ ǿƻƳŀƴΩǎ 

statements, therefore there had been no violation of Article 6 (1) read in conjunction with Article 6 (3) d) of 

the Convention. 

However, there are utterly important exemptions to be observed since the majority of the 

Convention States grant rules which excuse, for instance family members, from giving evidence.  

The free assistance of an interpreter requirement envisaged in Article 6 (3) e) sets forth that the 

accused is entitled to free assistance of an interpreter if he can not understand or speak the language used 

in court. If interpretation is denied, the onus is on the authorities to prove that the accused has sufficient 

knowledge of the court language. In contrast to the right to free legal assistance under Article 6 (3) c), 

which is basically subject to a means test, Article 6 (3) e) applies to everyone charged with a criminal 

offence. There is an overlap between this provision and the rights to adversarial proceedings and the 

equality of arms, the right to notification of a charge in a language one understands, and the right to 

ŀŘŜǉǳŀǘŜ ǘƛƳŜ ŀƴŘ ŦŀŎƛƭƛǘƛŜǎ ǘƻ ǇǊŜǇŀǊŜ ƻƴŜΩǎ ŘŜŦŜƴŎŜΦ Lƴ Diallo v. Sweden74 a heroin smuggler from France 
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was arrested and questioned by Swedish customs officer without the contribution of an interpreter during 

first interview at the customs office, but since the customs officer had sufficient command of French, the 

Court was satisfied with that and held that there had been no appearance of a violation and the application 

was declared inadmissible. 

¢ƘŜ /ƻǳǊǘΩǎ ǇǊƛƴŎƛǇƭŜ ǊƻƭŜ ƛǎ ǇǊƛƳŀǊƛƭȅ ǘƻ ǎǘŀǘŜ ǿƘŜǘƘŜǊ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ Ƙŀǎ ōŜŜƴ ǾƛƻƭŀǘŜŘ ƻǊ ƴƻǘ ŀƴŘΣ 

in case of a violation, to award compensation if it considers appropriate. The Court cannot order a re-trial 

at domestic level, nor quash a judgment of a national court but reveals the actions or inactions of a state 

which has amounted to a violation of the Convention. This system, with its boundaries, offers protection of 

ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ǎŜǘ ŦƻǊǘƘ ƛƴ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ŀǇǇƭƛŎŀƴǘǎΣ ƭŜǘ ǘƘŜƳ ōŜ ΩƻƴƭȅΩ ǾƛŎǘƛƳǎ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ 

victims in our general understanding, or both at once.  
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Peter Horvath: Link between the human rights catalogue in the Convention and in the Charter 

Before getting into a detailed comparison, an evitable need arises to take a succint look into the 

history of both the Charter and the Convention. 

The Charter of Fundamental Rights of the European Union75 is the first document that provides a 

written catalogue of provisions in order to protect human rights within the European Union, which ensures 

the legal certainty and also the synoptical visibility of human rights.  

There was an attempt, as an antecendent to the Charter, to provide a common constitution for 

Europe (European Constitution) with the intention to replace all the EU treaties in one text. This was signed 

in Rome on 29 October 2004 by 25 Member States of the European Union, and it would have given legal 

force to the Charter. After several debates, due to the Dutch and French voters, it was finally rejected in 

2005 and the process of ratification discontinued. The Charter itself originally formed part of the European 

Convention. Subsequently, on 13 December 2007, the Treaty of Lisbon76 was signed in Portugal, which was 

created to replace the abovementioned defunct European Constitution. It contained a large number of 

changes that were basically part of the common constitution and amended the two basic treaties of the 

European Union.  

As is well-known, the two major treaties of the EU are: 

- the Treaty establishing the European Economic Community77 (TEEC) or the Treaty of Rome from 

1958, which was renamed at Lisbon to the Treaty on the Functioning of the European Union (TFEU); and  

- the Treaty on European Union78 (TEU) or Maastricht Treaty from 1993, which created the European 

Union and was amended by the treaties of Amsterdam, Nice and, finally, Lisbon. This did not include any 

reference to fundamental or human rights at all.  

Now, the Treaty of Lisbon amended these two basic treaties on a number of fields, e.g. the voting 

system; it gave member states explicitly the right to leave the EU; made the Charter of Fundamental Rights 

legally binding. The most important amendment, though, was the giving a consolidated legal personality for 

the European Union. This is one of the utmost important point which will determine and give the base for 

the EU as a legal person to become a member of the Convention. 

Just to be fully comprehensive, we shall refer to Article 6 of the Treaty on European Union as well, 

which stipulates that 

α1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental 

Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which 

shall have the same legal value as the Treaties. 

The provisions of the Charter shall not extend in any way the competences of the Union as defined in 

the Treaties. 
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The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general 

provisions in Title VII of the Charter governing its interpretation and application and with due regard to the 

explanations referred to in the Charter, that set out the sources of those provisions. 

2. The Union shall accede to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms. Such aŎŎŜǎǎƛƻƴ ǎƘŀƭƭ ƴƻǘ ŀŦŦŜŎǘ ǘƘŜ ¦ƴƛƻƴΩǎ ŎƻƳǇŜǘŜƴŎŜǎ ŀǎ ŘŜŦƛƴŜŘ ƛƴ ǘƘŜ ¢ǊŜŀǘƛŜǎΦ 

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights 

and Fundamental Freedoms and as they result from the constitutional traditions common to the Member 

{ǘŀǘŜǎΣ ǎƘŀƭƭ ŎƻƴǎǘƛǘǳǘŜ ƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ǘƘŜ ¦ƴƛƻƴΩǎ ƭŀǿΦέ 

¢ƘŜ ŀƛƳ ƻŦ ǘƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴ ƛǎ αto complete the process started by the Treaty of Amsterdam and 

by the Treaty of Nice with a view to enhancing the efficiency and democratic legitimacy of the Union and to 

improving the coherence of its action"79. 

As seen, the Charter brought together in one single document the fundamental rights protected in 

the EU. It was initially proclaimed at the Nice European Council in 2000 - without binding legal effect. As of 

the entry into force of the Treaty of Lisbon on 1 December 2009, the Charter became legally binding on the 

EU institutions and on national governments.  

However, the text itself does not intend to establish new rights, but it assembles existing rights: 

- a range of civil, political, economic and social rights (Court of Justice of the EU (CJEU) case-law 

rights; Convention rights and freedoms; and rights and principles of the common constitutional traditions 

of EU Member States); and  

- 'third generation' of fundamental rights (such as data protection; clean environment; guarantees on 

bioethics; good administration). 

The Charter is based on the European Convention on Human Rights80, the European Social Charter81, 

the case-law of the European Court of Justice; and pre-existing provisions of EU law. 

On the other hand, the European Convention on Human Rights (formally the Convention for the 

Protection of Human Rights and Fundamental Freedoms) was created as an international treaty to protect 

human rights and fundamental freedoms throughout Europe. 

It was drafted by the Council of Europe in 1950 and entered into force on 3 September 1953. 

All Council of Europe (also referred as CoE) Member States are party to the Convention (47 to date), and 

new CoE members are expected to ratify the Convention at their earliest opportunity. 

The Convention established the European Court of Human Rights (referred as ECtHR). Without going 

into details, it is noteworthy that in 1998, the Court became a full-time institution and the European 

Commission of Human Rights, which used to decide on admissibility of applications, was abolished by 

Protocol 11 to the Convention82. Any person who feels his or her rights have been violated under the 

Convention by a CoE member state can bring his or her case before the Court. The Convention is the only 

international human rights document which provides individual protection of such a high level.  
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 Preamble of the Treaty of Lisbon 
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http://www.echr.coe.int/Documents/Convention_ENG.pdf 
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http://www.refworld.org/pdfid/3ae6b3678.pdf 
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As to its structure, the Convention consists of 3 parts. The main rights and freedoms are contained in 

Section I, which consists of Articles 2 to 18. Section II (Articles 19 to 51) sets up the Court and its rules of 

operation. Section III contains various concluding provisions. 

As of January 2010, fifteen protocols to the Convention have been opened for signature. These can 

be divided into two main groups: those amending the framework of the convention system, and those 

expanding the rights that can be protected. 

The Charter contains 54 articles divided into 7 titles: the first six titles deal with substantive rights 

under the headings of: dignity, freedoms, equality, solidarity, justice, citizens' rights, and the general 

provisions governing the interpretation and application of the charter. The last title deals with the 

interpretation and application of the Charter.  

Before examining the concrete provsions of both documents, it is utterly important to take a short 

look into the rules relating the interpretation and application of the Charter first in order to understand the 

link between the Charter and the Convetion. By way of introduction it is to be noted that there is some 

uncertainty about the relationship between the Charter and the Convention. 

The essence of the interlink between the documents is to be found amongst the general provisions 

of the Charter governing the interpretation and application thereof. The last Title (from Article 51 to 54) is 

the one that deals with the interpretation and application of the Charter, namely the Field of application 

(51); Scope and interpretation of rights and principles (52); Level of protection (53); and, finally, the 

Prohibition of abuse of rights (54). 

Article 5183 of the Charter sets forth the field of application. It aims to determine the scope of the 

Charter, by which it applies primarily to the institutions and bodies of the Union, of course, in compliance 

with the principle of subsidiarity. The requirement of respecting fundamental rights defined in an Union 

context is only binding on a Member State when it acts in the scope of Union law. The fundamental rights 

as guaranteed in the Union do not have any effect other than in the context of the powers determined by 

the Treaties. The Charter may not have the effect of extending the field of application of Union law beyond 

the powers of the Union as established by the teraties.  

Article 5284 concerns the scope and interpretation of rights and principles to lay down rules for their 

interpretation and deals with the arrangements for the limitation of rights. Paragraph two refers to rights 

which were already guaranteed in treaties and have been recognised in the Charter. The most important 
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 Article 51 - Scope 

1. The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the principle of 
subsidiarity and to the Member States only when they are implementing Union law. They shall therefore respect the rights, observe 
the principles and promote the application thereof in accordance with their respective powers. 

2. This Charter does not establish any new power or task for the Community or the Union, or modify powers and tasks defined by 
the Treaties. 
84

 Article 52 - Scope of guaranteed rights  

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect the 
essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are 
necessary and genuinely meet objectives of general interest recognised by the Union or the need to protect the rights and 
freedoms of others. 

2. Rights recognised by this Charter which are based on the Community Treaties or the Treaty on European Union shall be exercised 
under the conditions and within the limits defined by those Treaties. 

3. In so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human 
Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said 
Convention. This provision shall not prevent Union law providing more extensive protection. 
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issue relating to the Convention can be found in paragraph three which is intended to ensure the 

consistency between the Charter and the Convention by establishing:  

αLƴ ǎƻ ŦŀǊ ŀǎ ǘƘƛǎ /ƘŀǊǘŜǊ Ŏƻƴǘŀƛƴǎ ǊƛƎƘǘǎ ǿhich correspond to rights guaranteed by the Convention for 

the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be 

the same as those laid down by the said Convention. This provision shall not prevent Union law providing 

ƳƻǊŜ ŜȄǘŜƴǎƛǾŜ ǇǊƻǘŜŎǘƛƻƴΦέ 

It means that if the rights in the Charter also correspond to rights guaranteed by the Convention, the 

meaning and scope of those rights are the same as those laid down by the Convention. It is to be noted that 

this provision also involves the authorised limitations, which means that the legislator have to comply with 

the same standards as are fixed by the limitation arrangements under the Convention, without adversely 

affecting the autonomy of Union law and the CJEU. It is noteworthy that a reference to the Convention also 

involves its Protocols. It is not only the text itself which determines the meaning and the scope of a 

particular fundamental or human right, but the case-law of both the ECtHR and the ECJ. However, the last 

sentence of Article 52 Paragraph 3 allows the Union to guarantee more extensive protection, which means 

that the level of protection by the Charter may never be lower than that guaranteed by the Convention. 

Article 15 of the Convention stipulates that: 

αмΦ Lƴ ǘƛƳŜ ƻŦ ǿŀǊ ƻǊ ƻǘƘŜǊ ǇǳōƭƛŎ ŜƳŜǊƎŜƴŎȅ ǘƘǊŜŀǘŜƴƛƴƎ ǘƘŜ ƭƛŦŜ ƻŦ ǘƘŜ ƴŀǘƛƻƴ ŀƴȅ IƛƎƘ /ƻƴǘǊŀŎǘƛƴƎ 

Party may take measures derogating from its obligations under this Convention to the extent strictly 

required by the exigencies of the situation, provided that such measures are not inconsistent with its other 

obligations under international law. 

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from 

Articles 3, 4 (paragraph 1) and 7 shall be made under this provision. 

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary 

General of the Council of Europe fully informed of the measures which it has taken and the reasons therefor. 

It shall also inform the Secretary General of the Council of Europe when such measures have ceased to 

ƻǇŜǊŀǘŜ ŀƴŘ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŀǊŜ ŀƎŀƛƴ ōŜƛƴƎ Ŧǳƭƭȅ ŜȄŜŎǳǘŜŘΦέ 

The Charter does not affect this particular provision of the Convention, i.e. Member States have the 

possibility to avail themselves derogations from Convention rights in the event of war or of other public 

dangers threatening the life of the nation. 

The list of rights which may be regarded as corresponding to rights in the Convention within the 

meaning of Article 52 Paragraph 3 of the Charter does not include rights additional to those in the 

Convention.  

Articles containing rights envisaged in the Convention corresponding to the ones of the Charter can 

be divided into two groups: 

1. Articles of the Charter where both the meaning and the scope are the same as the corresponding 

Articles of the Convention.  

2. Articles where the meaning is the same as the corresponding provisions of the Convention, but the 

scope is wider.  
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These two fields will be covered hereinafǘŜǊΣ ōǳǘ ŦƛǊǎǘΣ ƭŜǘΩǎ ǇǊƻŎŜŜŘ ŦǳǊǘƘŜǊ ǘƻ !ǊǘƛŎƭŜ ро85 of the 

Charter, which contains the level of protection, which is indeed intended to maintain the level of protection 

afforded within their respective scope by Union law, international law andnational law. Being aware of its 

importance, the Convention is expressly mentioned. 

Article 5486 refers to the prohibition of abuse of rights. This particular Article corresponds to the 

Convention, namely to Article 17 thereof, which reads as follows:  

"Nothing in this Convention may be interpreted as implying for any State, group or person any right 

to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms 

set forth herein or at their limitation to a greater extent than is provided for in the Convention." 

With all this end in view, we shall go back to the concrete Articles of the two basic human rights 

documents.  

The European Convention on Human Rights contains the following provisions concerning human 

rights with reference to the particular Articles (other provisions relating to procedural aspects excluded): 

Article 1 ς Obligation to respect human rights 

Article 2 ς Right to life 

Article 3 ς Prohibition of torture 

Article 4 ς Prohibition of slavery and forced labour 

Article 5 ς Right to liberty and security 

Article 6 ς Right to a fair trial 

Article 7 ς No punishment without law 

Article 8 ς Right to respect for private and family life 

Article 9 ς Freedom of thought, conscience and religion 

Article 10 ς Freedom of expression 

Article 11 ς Freedom of assembly and association 

Article 12 ς Right to marry 

Article 13 ς Right to an effective remedy 

Article 14 ς Prohibition of discrimination 

Article 15 ς Derogation in time of emergency 

Article 16 ς Restrictions on political activity of aliens 
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 Article 53 - Level of protection 

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as 
recognised, in their respective fields of application, by Union law and international law and by international agreements to which 
the Union or all the Member States are party, including the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, and by the Member States' constitutions. 
86

 Article 54 - Prohibition of abuse of rights 

Nothing in this Charter shall be interpreted as implying any right to engage in any activity or to perform any act aimed at the 
destruction of any of the rights and freedoms recognised in this Charter or at their limitation to a greater extent than is provided for 
herein. 
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Article 17 ς Prohibition of abuse of rights 

Protocols 

No. 1: Article 1 ς Protection of property 

Article 2 ς Right to education 

Article 3 ς Right to free elections 

No. 4: Article 1 ς Prohibition of imprisonment for debt 

Article 2 ς Freedom of movement 

Article 3 ς Prohibition of expulsion of nationals 

Article 4 ς Prohibition of collective expulsion of aliens 

No. 6: Article 1 ς Abolition of the death penalty 

Article 2 ς Death penalty in time of war 

Article 2 ς Right of appeal in criminal matters 

Article 3 ς Compensation for wrongful conviction 

No. 7: Article 4 ς Right not to be tried or punished twice 

Article 5 ς Equality between spouses 

No. 12: Article 1 ς General prohibition of discrimination 

No. 13: Article 1 ς Abolition of the death penalty 

 

Meanwhile, the Articles envisaged in the Charter of Fundamental Rights of the European Union are 

the following under the heading of Dignity:  

Article 1 - Human dignity 

Article 2 - Right to life 

Article 3 - Right to the integrity of the person 

Article 4 - Prohibition of torture and inhuman or degrading treatment or punishment 

Article 5 - Prohibition of slavery and forced labour 

- Freedoms:  

Article 6 - Right to liberty and security 

Article 7 - Respect for private and family life 

Article 8 - Protection of personal data 

Article 9 - Right to marry and right to found a family 

Article 10 - Freedom of thought, conscience and religion 

Article 11 - Freedom of expression and information 

Article 12 - Freedom of assembly and of association 
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Article 13 - Freedom of the arts and sciences 

Article 14 - Right to education 

Article 15 - Freedom to choose an occupation and right to engage in work 

Article 16 - Freedom to conduct a business 

Article 17 - Right to property 

Article 18 - Right to asylum 

Article 19 - Protection in the event of removal, expulsion or extradition 

- Equality: 

Article 20 - Equality before the law 

Article 21 - Non-discrimination 

Article 22 - Cultural, religious and linguistic diversity 

Article 23 - Equality between women and men 

Article 24 - The rights of the child 

Article 25 - The rights of the elderly 

Article 26 - Integration of persons with disabilities 

- Solidarity: 

Article 27 - Workers' right to information and consultation within the undertaking 

Article 28 - Right of collective bargaining and action 

Article 29 - Right of access to placement services 

Article 30 - Protection in the event of unjustified dismissal 

Article 31 - Fair and just working conditions 

Article 32 - Prohibition of child labour and protection of young people at work 

Article 33 - Family and professional life 

Article 34 - Social security and social assistance 

Article 35 - Health care 

Article 36 - Access to services of general economic interest 

Article 37 - Environmental protection 

Article 38 - Consumer protection 

- Citizens' Rights: 

Article 39 - Right to vote and to stand as a candidate at elections to the European Parliament 

Article 40 - Right to vote and to stand as a candidate at municipal elections 

Article 41 - Right to good administration 

Article 42 - Right of access to documents 
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Article 43 - European Ombudsman 

Article 44 - Right to petition 

Article 45 - Freedom of movement and of residence 

Article 46 - Diplomatic and consular protection 

- Justice: 

Article 47 - Right to an effective remedy and to a fair trial 

Article 48 - Presumption of innocence and right of defence 

Article 49 - Principles of legality and proportionality of criminal offences and penalties 

Article 50 - Right not to be tried or punished twice in criminal proceedings for the same criminal 

offence 

 

While comparing the protected rights envisaged in the Charter and the Convention, in the first set 

of provisions there are Articles of the Charter where both the meaning and the scope are the same as the 

corresponding Articles of the Convention. 

 

CHARTER 
 

CONVENTION 

Article 2 - Right to life 
1. Everyone has the right to life. 
2. No one shall be condemned to the death 
penalty, or executed. 

Article 2 - Right to life 
мΦ 9ǾŜǊȅƻƴŜΩǎ ǊƛƎƘǘ ǘƻ ƭƛŦŜ ǎƘŀƭƭ be protected by 
law. No one shall be deprived of his life 
intentionally save in the execution of a sentence 
of a court following his conviction of a crime for 
which this penalty is provided by law. 
2. Deprivation of life shall not be regarded as 
inflicted in contravention of this Article when it 
results from the use of force which is no more 
than absolutely necessary: 
(a) in defence of any person from unlawful 
violence; 
(b) in order to effect a lawful arrest or to prevent 
the escape of a person lawfully detained; 
(c) in action lawfully taken for the purpose of 
quelling a riot or insurrection. 
 

As we can see, paragraph 1 of the Charter is based on the first sentence of Article 2 paragraph 1 of 

the Convention. The second sentence refers to the death penalty, which was superseded by virtue of Article 

1 Protocol 6 to the Convention. Article 2 paragraph 2 of the Charter is based on that provision. 

In accordance with Article 53 paragraph 3 of the Charter, Article 2 has the same meaning and scope, 

negative definitions appearing in the Convention included. 
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CHARTER 
 

CONVENTION 

Article 4 - Prohibition of torture and inhuman 
or degrading treatment or punishment 
No one shall be subjected to torture or to 
inhuman or degrading treatment or 
punishment. 
 

Article 3 - Prohibition of torture 
No one shall be subjected to torture or to 
inhuman or degrading treatment or 
punishment. 

 

Article 4 of the Charter guarantees the same right as Article 3 of the Convention does. It prohibits 

corporal punishment, interrogation techniques that violate physical integrity, ŀǎ ǿŜƭƭ ŀǎ ΩǎǘǊŜǎǎ ŀƴŘ ŘǳǊŜǎǎΩ 

techniques (e.g. wall standing, deprivation of sleep or food and drink, as well as forcing prisoners to parade 

naked). It also covers three separate categories of prohibited treatment:  

(1) torture;  

(2) inhuman treatment/punishment; and  

(3) degrading treatment/punishment.  

¢ƘŜǊŜΩǎ ƴƻ ǇǊƻǇŜǊ ŀŎŎŜǇǘŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǿƘŀǘ ŎƻƴǎǘƛǘǳǘŜǎ ΩǘƻǊǘǳǊŜΩΣ ƛǘ ƛǎ ƻƴƭȅ ŘŜŦƛƴŜŘ ƻǊ ǊŀǘƘŜǊ 

ŎƛǊŎǳƳǎŎǊƛōŜŘ ƛƴ ōǊƻŀŘ ǘŜǊƳǎ ƭƛƪŜ ΩŘŜƭƛōŜǊŀǘŜ ƛƴƘǳƳŀƴ ǘǊŜŀǘƳŜƴǘ ŎŀǳǎƛƴƎ ǾŜǊȅ ǎŜǊƛƻǳǎ ŀƴŘ ŎǊǳŜƭ 

ǎǳŦŦŜǊƛƴƎΩ (whether physical or mental). Ill-ǘǊŜŀǘƳŜƴǘ ΩƳǳǎǘ ŀǘǘŀƛƴ ŀ ƳƛƴƛƳǳƳ ƭŜǾŜƭ ƻŦ ǎŜǾŜǊƛǘȅΩΦ ¢ƘŜ 

threshold level depends on all the circumstances of the case (duration; physical or mental effects; and in 

some cases, the sex, age and state of health of the victim, etc. Concerning the distinction between these is 

typically the intensity of treatment. 

CHARTER 
 

CONVENTION 

Article 5 - Prohibition of slavery and forced 
labour 
1. No one shall be held in slavery or servitude. 
2. No one shall be required to perform forced or 
compulsory labour. 
 

Article 4 - Prohibition of slavery and forced 
labour 
1. No one shall be held in slavery or servitude. 
2. No one shall be required to perform forced or 
compulsory labour. 
 

 

The right in Article 5 paragraphs 1 and 2 corresponds to Article 4 paragraphs 1 and 2 of the 

Convention, with the same wording.  

As to paragraph 1, no limitation may be justified, i.e. this prohibition is absolute.  

Lƴ ǇŀǊŀƎǊŀǇƘ н ΩŦƻǊŎŜŘ ƻǊ ŎƻƳǇǳƭǎƻǊȅ ƭŀōƻǳǊΩ Ƴǳǎǘ ōŜ ǳƴŘŜǊǎǘƻƻŘ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ƴŜƎŀǘƛǾŜ 

definitions contained in Article 4 paragraph 3 of the Convention, which contains exclusions: 

a) work required to be done in course of detention or during conditional release from such detention 

b) service of a military character; 

c) service exacted in case of a life-threatening emergency or calamity; 

d) work or service forming part of normal civic obligations. 
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CHARTER 
 

CONVENTION 

Article 6 - Right to liberty and security 
Everyone has the right to liberty and security 
of person. 
 

Article 5 - Right to liberty and security 
1. Everyone has the right to liberty and 
security of person. No one shall be deprived of 
his liberty save in the following cases and in 
accordance with a procedure prescribed by 
law: 
(a) the lawful detention of a person after 
conviction by a competent court; 
(b) the lawful arrest or detention of a person 
for noncompliance with the lawful order of a 
court or in order to secure the fulfilment of 
any obligation prescribed by law;8 9 
(c) the lawful arrest or detention of a person 
effected for the purpose of bringing him 
before the competent legal authority on 
reasonable suspicion of having committed an 
offence or when it is reasonably considered 
necessary to prevent his committing an 
offence or fleeing after having done so; 
(d) the detention of a minor by lawful order 
for the purpose of educational supervision or 
his lawful detention for the purpose of 
bringing him before the competent legal 
authority; 
(e) the lawful detention of persons for the 
prevention of the spreading of infectious 
diseases, of persons of unsound mind, 
alcoholics or drug addicts or vagrants; 
(f) the lawful arrest or detention of a person to 
prevent his effecting an unauthorised entry 
into the country or of a person against whom 
action is being taken with a view to 
deportation or extradition. 
2. Everyone who is arrested shall be informed 
promptly, in a language which he understands, 
of the reasons for his arrest and of any charge 
against him. 
3. Everyone arrested or detained in 
accordance with the provisions of paragraph 1 
(c) of this Article shall be brought promptly 
before a judge or other officer authorised by 
law to exercise judicial power and shall be 
entitled to trial within a reasonable time or to 
release pending trial. Release may be 
conditioned by guarantees to appear for trial. 
4. Everyone who is deprived of his liberty by 
arrest or detention shall be entitled to take 



89 
Co-funded by the Criminal Justice  
Programme of the European Union 

   

proceedings by which the lawfulness of his 
detention shall be decided speedily by a court 
and his release ordered if the detention is not 
lawful. 
5. Everyone who has been the victim of arrest 
or detention in contravention of the provisions 
of this Article shall have an enforceable right 
to compensation. 

Article 6 of the Charter contains the rights guaranteed by Article 5 of the Convention, with the same 

wording, meaning and scope. The limitations which may legitimately apply cannot not exceed those 

permitted by the Convention. 

The right to liberty is most often concerned with arrest and unlawful detention by the State. Right to 

liberty is not an absolute right, it ensures that a person can only be detained pursuant to law. ¢ƘŜ Ψsecurity 

ƻŦ ǇŜǊǎƻƴΩ refers to the prohibition against arbitrary detention by the State. 

Arrest is the most common kind of interference with liberty. Not everyone who is arrested is subject 

to detention (e.g. they are taken to the police station and then released without charge), but if an arrest is 

unlawful, any detention that follows it will be unlawful also. The other form of depriviation of liberty is the 

detentionΣ ǿƘƛŎƘ ƛǎ Ƴƻǎǘ ƻŦǘŜƴ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ƛƳǇǊƛǎƻƴƳŜƴǘΦ !ǎ ǘƻ ΩǳƴƭŀǿŦǳƭƴŜǎǎΩΣ ǘƘŜ ƭŜƴƎǘƘ ƻŦ ǘƛƳŜ ƛǎ not 

itself determinative. The grounds upon which may lawfully deprive an individual of liberty are those 

exhaustively envisaged in Article 5 of the Convention. 

CHARTER 
 

CONVENTION 

Article 7 - Respect for private and family life 
Everyone has the right to respect for his or her 
private and family life, home and 
communications. 
 
 

Article 8 - Right to respect for private and 
family life 
1. Everyone has the right to respect for his 
private and family life, his home and his 
correspondence. 
2. There shall be no interference by a public 
authority with the exercise of this right except 
such as is in accordance with the law and is 
necessary in a democratic society in the 
interests of national security, public safety or 
the economic wellbeing of the country, for the 
prevention of disorder or crime, for the 
protection of health or morals, or for the 
protection of the rights and freedoms of 
others. 
 

!ǊǘƛŎƭŜ т ƻŦ ǘƘŜ /ƘŀǊǘŜǊ ŎƻǊǊŜǎǇƻƴŘǎ ǘƻ !ǊǘƛŎƭŜ у ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ ¢ƘŜ ǿƻǊŘ ΩŎƻǊǊŜǎǇƻƴŘŜƴŎŜΩ Ƙŀǎ 

ōŜŜƴ ǊŜǇƭŀŎŜŘ ōȅ ΩŎƻƳƳǳƴƛŎŀǘƛƻƴǎΩ ŀǎ ƻŦ ŦǊƻƳ 1 June 2010, and that is ƻƴƭȅ ŘƛŦŦŜǊŜƴŎŜΦ Ω/ƻƳƳǳƴƛŎŀǘƛƻƴǎΩ 

include letters, telephone calls, faxes and e-mails as well. The ECtHR has not given an exhaustive definition 

of ΩǇǊƛǾŀǘŜ ƭƛŦŜΩΦ !ǎ ǘƻ ΨŦamily lifeΩΣ ōlood relationship is a ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ ŦƻǊ ŘŜǎŎǊƛōƛƴƎ ΨŦŀƳƛƭȅ ƭƛŦŜΩΣ ōǳǘ ǘƘŜ 

ŦƛƴŀƴŎƛŀƭ ŀƴŘ ŜƳƻǘƛƻƴŀƭ ǘƛŜǎ Ƴŀȅ ǎǳŦŦƛŎŜ ǘƻ ŜǎǘŀōƭƛǎƘ ŦŀƳƛƭȅ ƭƛŦŜΦ ¢ƘŜ ǊƛƎƘǘ ǘƻ ǊŜǎǇŜŎǘ ŦƻǊ ŀ ǇŜǊǎƻƴΩǎ ǇǊƛǾŀǘŜ ƻǊ 

family life may be subject to interference by the State on the grounds of an exhaustive listing of Article 8 of 

the Convention: national security; public safety; economic well-being of the country; prevention of disorder 

or crime; protection of health or morals; and protection of the rights and freedoms of others.  
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CHARTER 
 

CONVENTION 

Article 10 (1) - Freedom of thought, conscience 
and religion 
1. Everyone has the right to freedom of 
thought, conscience and religion. This right 
includes freedom to change religion or belief 
and freedom, either alone or in community 
with others and in public or in private, to 
manifest religion or belief, in worship, 
teaching, practice and observance. 
 

Article 9 - Freedom of thought, conscience and 
religion 
1. Everyone has the right to freedom of 
thought, conscience and religion; this right 
includes freedom to change his religion or 
belief and freedom, either alone or in 
community with others and in public or 
private, to manifest his religion or belief, in 
worship, teaching, practice and observance. 
нΦ CǊŜŜŘƻƳ ǘƻ ƳŀƴƛŦŜǎǘ ƻƴŜΩǎ ǊŜƭƛƎƛƻƴ ƻǊ ōŜƭƛŜŦǎ 
shall be subject only to such limitations as are 
prescribed by law and are necessary in a 
democratic society in the interests of public 
safety, for the protection of public order, 
health or morals, or for the protection of the 
rights and freedoms of others. 
 

This particular right might be one of the oldest recognised right. The right not to hold religious beliefs 

or engage in religious practices is equally protected. Limitations in respect of this right must respect under 

Article 9 paragraph 2 of the Convention. 

CHARTER 
 

CONVENTION 

Article 11 - Freedom of expression and 
information 
1. Everyone has the right to freedom of 
expression. This right shall include freedom to 
hold opinions and to receive and impart 
information and ideas without interference by 
public authority and regardless of frontiers. 
2. The freedom and pluralism of the media 
shall be respected. 
 

Article 10 - Freedom of expression 
1. Everyone has the right to freedom of 
expression. This right shall include freedom to 
hold opinions and to receive and impart 
information and ideas without interference by 
public authority and regardless of frontiers. 
(This Article shall not prevent States from 
requiring the licensing of broadcasting, 
television or cinema enterprises.) 
2. The exercise of these freedoms, since it 
carries with it duties and responsibilities, may 
be subject to such formalities, conditions, 
restrictions or penalties as are prescribed by 
law and are necessary in a democratic society, 
in the interests of national security, territorial 
integrity or public safety, for the prevention of 
disorder or crime, for the protection of health 
or morals, for the protection of the reputation 
or rights of others, for preventing the 
disclosure of information received in 
confidence, or for maintaining the authority 
and impartiality of the judiciary. 
 

Article 11 of the Charter corresponds to Article 10 of the Convention. The limitations may not 
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exceed those provided for in Article 10 paragraph 2 of the Convention, without prejudice to any restrictions 

which competition law of the Union may impose on Member States' right to introduce the licensing 

arrangements (broadcasting, television or cinema). 

CHARTER 
 

CONVENTION 

Article 17 - Right to property 
1. Everyone has the right to own, use, dispose 
of and bequeath his or her lawfully acquired 
possessions. No one may be deprived of his or 
her possessions, except in the public interest 
and in the cases and under the conditions 
provided for by law, subject to fair 
compensation being paid in good time for their 
loss. The use of property may be regulated by 
law insofar as is necessary for the general 
interest. 
2. Intellectual property shall be protected. 

Article 1 of the Protocol No.1 - Protection of 
property 
Every natural or legal person is entitled to the 
peaceful enjoyment of his possessions. No one 
shall be deprived of his possessions except in 
the public interest and subject to the 
conditions provided for by law and by the 
general principles of international law. 
The preceding provisions shall not, however, in 
any way impair the right of a State to enforce 
such laws as it deems necessary to control the 
use of property in accordance with the general 
interest or to secure the payment of taxes or 
other contributions or penalties. 
 

Article 17 of the Charter is based on Article 1 of the Protocol to the Convention. This is common to all 

national constitutions. The wording has been updated but the meaning and scope of the right are the same 

as those of the right guaranteed by Article 1 of Protocol No. 1 to the Convention and the limitations may 

not exceed those mentioned there. 

CHARTER 
 

CONVENTION 

Article 19 (1) - Protection in the event of 
removal, expulsion or extradition 
1. Collective expulsions are prohibited. 
 
Article 19 (2) 
2. No one may be removed, expelled or 
extradited to a State where there is a serious 
risk that he or she would be subjected to the 
death penalty, torture or other inhuman or 
degrading treatment orpunishment. 
 

Article 4 of Protocol No. 4 - Prohibition of 
collective expulsion of aliens 
Collective expulsion of aliens is prohibited. 
 
Article 3 of Protocol No. 4 - Prohibition of 
expulsion of nationals 
1. No one shall be expelled, by means either of 
an individual or of a collective measure, from 
the territory of the State of which he is a 
national. 
2. No one shall be deprived of the right to 
enter the territory of the State of which he is a 
national. 

Article 19 paragraph 1 of the Charter has the same meaning and scope as Article 4 of Protocol No. 4 

to the Convention relating collective expulsion. This right deriveǎ ŦǊƻƳ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ǊƛƎƘǘ ǘƻ ŎƻƴǘǊƻƭ 

the entry, residence and expulsion of non-nationals. Its purpose is to guarantee that no single measure can 

be taken to expel all persons having the nationality of a particular. This particular prohibition in 

international law is based on two principles, namely the prohibition of discrimination and the prohibition of 

arbitrariness. 

Article 19 paragraph 2 of the Charter refers to and thus incorporates the case-law of the European 
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Court of Human Rights regarding Article 3 of the Convention.  

CHARTER 
 

CONVENTION 

Article 48 - Presumption of innocence and right 
of defence 
1. Everyone who has been charged shall be 
presumed innocent until proved guilty 
according to law. 
2.  Respect for the rights of the defence of 
anyone who has been charged shall be 
guaranteed. 
 

Article 6 (2) and (3) - Right to a fair trial 
2. Everyone charged with a criminal offence 
shall be presumed  
innocent until proved guilty according to law. 
3. Everyone charged with a criminal offence 
has the following minimum rights: 
(a) to be informed promptly, in a language 
which he understands and in detail, of the 
nature and cause of the accusation against 
him; 
(b) to have adequate time and facilities for the 
preparation of his defence; 
(c) to defend himself in person or through legal 
assistance of his own choosing or, if he has not 
sufficient means to pay for legal assistance, to 
be given it free when the interests of justice so 
require; 
(d) to examine or have examined witnesses 
against him and to obtain the attendance and 
examination of witnesses on his behalf under 
the same conditions as witnesses against him; 
(e) to have the free assistance of an interpreter 
if he cannot understand or speak the language 
used in court. 

The presumption of innocence and right of defence guaranteed by Article 48 of the Charter are of the 

most important fundamental rights of criminal law in both common and continental law systems. This is the 

same as Article 6 paragraphs 2 and 3 of the Convention, with the same meaning and scope - in accordance 

with Article 52 paragraph 3 of the Charter. The presumption of innocence means that a person charged 

with a criminal offence shall be presumed innocent until proved guilty according to law. The onus of proof 

in this respect is on the prosecution to prove that the accused has commited the crime. If it fails to prove it, 

the accused shall be aquitted. It is for the prosecution to inform the accused of the case that will be made 

against him, so that he may prepare and present his defence. 

Ω/ǊƛƳƛƴŀƭ ŎƘŀǊƎŜΩ Ƙŀǎ ŀƴ ŀǳǘƻƴƻƳƻǳǎ meaning. This particular right does not apply to practices in the 

course of a criminal investigation such as blood or breathalyser tests, medical examinations, fingerprinting, 

searches, or identity parades. Another general basic legal principle and right in criminal proceedings is the 

right to a defence. In this respect common minimum standards have been set out, like access to legal 

advice, access to free interpretation and translation, or notifying suspected persons of their rights. 

CHARTER 
 

CONVENTION 

Article 49 paragraphs 1 (last sentence 
excluded) and 2 - Principles of legality and 
proportionality of criminal offences and 
penalties 

Article 7 - No punishment without law 
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1. No one shall be held guilty of any criminal 
offence on account of any act or omission 
which did not constitute a criminal offence 
under national law or international law at the 
time when it was committed. Nor shall a 
heavier penalty be imposed than that which 
was applicable at the time the criminal offence 
was committed. If, subsequent to the 
commission of a criminal offence, the law 
provides for a lighter penalty, that penalty 
shall be applicable. 
2. This Article shall not prejudice the trial and 
punishment of any person for any act or 
omission which, at the time when it was 
committed, was criminal according to the 
general principles recognised by the 
community of nations. 
 

1. No one shall be held guilty of any criminal 
offence on account of any act or omission 
which did not constitute a criminal offence 
under national or international law at the time 
when it was committed. Nor shall a heavier 
penalty be imposed than the one that was 
applicable at the time the criminal offence was 
committed. 
 
 
 
2. This Article shall not prejudice the trial and 
punishment of any person for any act or 
omission which, at the time when it was 
committed, was criminal according to the 
general principles of law recognised by civilised 
nations. 

tŀǊŀƎǊŀǇƘ м ƻŦ !ǊǘƛŎƭŜ пф ƻŦ ǘƘŜ /ƘŀǊǘŜǊ ǊŜŦŜǊǎ ǘƻ ΩŎǊƛƳƛƴŀƭ ƻŦŦŜƴŎŜΩΣ ƛΦŜΦ ƻƴƭȅ ŀǇplies when somebody 

is found guilty (convicted of a criminal offence). This article applies only to criminal prosecutions. Regarding 

ΩǇŜƴŀƭǘȅΩ ƛƴ ǘƘƛǎ ǊŜǎǇŜŎǘ Ƙŀǎ ŀƴ ŀǳǘƻƴƻƳƻǳǎ ƳŜŀƴƛƴƎΣ ǿƘƛŎƘ ǎƘƻǳƭŘ ƳŜŀƴ ŀ ƳŜŀǎǳǊŜ ƛƳǇƻǎŜŘ ŦƻƭƭƻǿƛƴƎ 

conviction for a criminaƭ ƻŦŦŜƴŎŜΦ Lƴ tŀǊŀƎǊŀǇƘ нΣ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ΩŎƛǾƛƭƛǎŜŘΩ ƴŀǘƛƻƴǎ Ƙŀǎ ōŜŜƴ ŘŜƭŜǘŜŘ ōǳǘ 

this does not change the meaning of this paragraph. In accordance with Article 52 paragraph 3 of the 

Charter, the right guaranteed here has the same meaning and scope as the right guaranteed by Article 7 of 

the Convention. Article 49 paragraph 3 of the Charter87 states the general principle of proportionality 

between penalties and criminal offences which is envisaged, on one hand, in the constitutional traditions of 

the Member States and, on the other, in the case law of the European Court of Justice. Three main 

principles are set forth in Article 49, namely the principle of legality (nullem crimen, nulla poena sine lege), 

of non-retroactivity, and of proportionality. 

At this point, we shall proceed to the second set of provisions, where the meaning is the same as 

the corresponding Articles of the Convention, but where the scope is wider: 

CHARTER 
 

CONVENTION 
 

Article 9 - Right to marry and right to found a 
family 
The right to marry and the right to found a 
family shall be guaranteed in accordance with 
the national laws governing the exercise of 
these rights. 
 
 

Article 12 - Right to marry 
 
Men and women of marriageable age have the 
right to marry and to found a family, according 
to the national laws governing the exercise of 
this right. 
 
 

Article 9 of the Charter covers the same field as Article 12 of the Convention but with extended 

scope to other forms of marriage in an ordinary sense if these are established by national legislation, which 

means the modernization of the wording to cover cases where domestic legislation recognises alternatives 

                                                           
87

 !ǊǘƛŎƭŜ пф оΦ α¢ƘŜ ǎŜǾŜǊƛǘȅ ƻŦ ǇŜƴŀƭǘƛŜǎ Ƴǳǎǘ ƴƻǘ ōŜ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜ ǘƻ ǘƘŜ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴŎŜΦέ 
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of marriage (marriage between people of the same sex included).  

CHARTER 
 

CONVENTION 
 

Article 12 (1) - Freedom of assembly and of 
association 
1. Everyone has the right to freedom of 
peaceful assembly and to freedom of 
association at all levels, in particular in 
political, trade union and civic matters, which 
implies the right of everyone to form and to 
join trade unions for the protection of his or 
her interests. 
 

Article 11 - Freedom of assembly and 
association 
1. Everyone has the right to freedom of 
peaceful assembly and to freedom of 
association with others, including the right to 
form and to join trade unions for the 
protection of his interests. 
2. No restrictions shall be placed on the 
exercise of these rights other than such as are 
prescribed by law and are necessary in a 
democratic society in the interests of national 
security or public safety, for the prevention of 
disorder or crime, for the protection of health 
or morals or for the protection of the rights 
and freedoms of others. This Article shall not 
prevent the imposition of lawful restrictions on 
the exercise of these rights by members of the 
armed forces, of the police or of the 
administration of the State. 
 

Everyone has the right 

- to freedom of peaceful assembly and  

- to freedom of association at all levels, in particular in political, trade union and civic matters. 

Political parties at Union level contribute to expressing the political will of the Union citizens. The 

meaning of Article 12 paragraph 1 of the Charter is the same as that of Article 11 of the Convention, but its 

scope is wider since it applies at all levels (European level included). With reference to Article 52 paragraph 

3 of the Charter, limitations may not exceed those mentioned under Article 11 paragraph 2 of the 

Convention. 

CHARTER 
 

CONVENTION 
 

Article 14 (1), (3) - Right to education 
1. Everyone has the right to education and to 
have access to vocational and continuing 
training. 
(2. This right includes the possibility to receive 
free compulsory education.) 
3. The freedom to found educational 
establishments with due respect for 
democratic principles and the right of parents 
to ensure the education and teaching of their 
children in conformity with their religious, 
philosophical and pedagogical convictions 
shall be respected, in accordance with the 

Article 2 of Protocol No. 1 - Right to education 
No person shall be denied the right to 
education. In the exercise of any functions 
which it assumes in relation to education and 
to teaching, the State shall respect the right of 
parents to ensure such education and teaching 
in conformity with their own religious and 
philosophical convictions. 
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national laws governing the exercise of such 
freedom and right. 
 

This particular Article of the Charter is to be considered with an extended scope to cover access to 

vocational and continuing training. This right covers entry to nursery, primary and secondary education, 

and to higher education, including university and vocational training. However, the essence of this right 

depends very much on the level and kind of education concerned: primary education is of a universal 

nature, which is compulsory and must be provided free of charge but, of course it does not mean 

that all primary education must be free.  

CHARTER 
 

CONVENTION 
 

Article 47 (1) - Right to an effective remedy 
and to a fair trial 
Everyone whose rights and freedoms 
guaranteed by the law of the Union are 
violated has the right to an effective remedy 
before a tribunal in compliance with the 
conditions laid down in this Article. 
 
Article 47 (2) and (3)  
Everyone is entitled to a fair and public hearing 
within a reasonable time by an independent 
and impartial tribunal previously established 
by law. Everyone shall have the possibility of 
being advised, defended and represented. 
Legal aid shall be made available to those who 
lack sufficient resources insofar as such aid is 
necessary to ensure effective access to justice. 
 

Article 13 - Right to an effective remedy 
Everyone whose rights and freedoms as set 
forth in this Convention are violated shall have 
an effective remedy before a national 
authority notwithstanding that the violation 
has been committed by persons acting in an 
official capacity. 
 
Article 6 (1) - Right to a fair trial 
1. In the determination of his civil rights and 
obligations or of any criminal charge against 
him, everyone is entitled to a fair and public 
hearing within a reasonable time by an 
independent and impartial tribunal established 
by law. Judgment shall be pronounced publicly 
but the press and public may be excluded from 
all or part of the trial in the interests of morals, 
public order or national security in a 
democratic society, where the interests of 
juveniles or the protection of the private life of 
the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice 
the interests of justice. 
 

Article 47 paragraph 1 of the Charter is based on Article 13 of the Convention. The second paragraph 

corresponds to Article 6 paragraph 1 of the Convention. In Union law, the right to a fair hearing is not 

confined to disputes relating to civil law rights and obligations, which is one of the consequences of the fact 

that the Union is a community based on the rule of law. As to paragraph 3, provision should be made for 

legal aid where the absence of such aid would go against the right to an effective remedy. This Charter 

Article combines two rights, anmely the right to a fair trial and the right to an effective remedy.  

CHARTER 
 

CONVENTION 
 

Article 50 - Right not to be tried or punished 
twice in criminal proceedings for the same 
criminal offence 

Article 4 of Protocol No. 7 - Right not to be 
tried or punished twice 
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No one shall be liable to be tried or punished 
again in criminal proceedings for an offence 
for which he or she has already been finally 
acquitted or convicted within the Union in 
accordance with the law. 
 

1. No one shall be liable to be tried or punished 
again in criminal proceedings under the 
jurisdiction of the same State for an offence for 
which he has already been finally acquitted or 
convicted in accordance with the law and 
penal procedure of that State. 
2. The provisions of the preceding paragraph 
shall not prevent the reopening of the case in 
accordance with the law and penal procedure 
of the State concerned, if there is evidence of 
new or newly discovered facts, or if there has 
been a fundamental defect in the previous 
proceedings, which could affect the outcome 
of the case. 
3. No derogation from this Article shall be 
made under Article15 of the Convention. 
 

Article 50 is to be considered with an extended scope to European Union level between the domestic 

courts of the Member States. This is a rule of "non bis in idem" requirement, or often reffered to as double 

jeopardy, which also prohibits double prosecution. This principle essentially means that it is forbidden to 

initiate proceedings or reopen a judgment for the second time time against the same person for the same 

offence or by the same national courts.  

After the comparative overview of the abovementioned two sets of Articles, we should take a 

succinct look at the remainder of the Charter rights without being fully comprehensive (only referring to 

the most important rights) and without citing the text of those Articles.  

Article 1 - Human dignity 

Dignity is essentially not only a fundamental right but envisages the basis of fundamental rights, it 

recognizes that each human life has value, independently from any factors (e.g. social status) and this value 

is the same in all human beings, regardless of their characteristics (sex, race, ethnic origin, age, disability, 

etc.).  Article 1 guarantees the right to life and prohibits torture, slavery, death penalty, eugenic practices 

and human cloning. Generally speaking, torture, humiliating or degrading treatment, cruel and unusual 

punishment, flagrant denials of fundamental rights, or even discrimination on the basis of sex, race, etc. are 

considered to violate human dignity. 

Article 3 - Right to the integrity of the person 

The principles of Article 3 are included in the Convention on Human Rights and Biomedicine. As to 

free and informed consentthere is no violation of the right to personal integrity so long as a person 

concerned understands the risks and benefits that a procedure involves (as well as the alternatives to it) 

and freely gives his or her consent. This particular Article refers to eugenic practices (like forced 

sterilisation, forced pregnancy and abortion, etc.), and also to human reproductive cloning as a forbidden 

issue. 

Article 8 of the Charter calls for protection of personal data, which guarantee is based on, amongst 

others, Article 888 of the Convention. 

                                                           
88

 Right to respect for private and family life 
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Article 13 - Freedom of the arts and sciences  

This right is arose from the right to freedom of thought and expression and it may be subject to the 

limitations envisaged under Article 10 of the Convention (Freedom of expression). 

Article 16 - Freedom to conduct a business 

This paticular Article is based on the case-law of the European Court of Justice. It may be subject to 

the limitations provided for in Article 52 paragraph 1 of the Charter. 

Article 20 - Equality before law 

The principle of rule of law is included in all European constitutions and has been recognised by the 

Court of Justice as well. This Article corresponds to both. 

Article 21 - Non-discrimination 

This provision points beyond Article 14 of the Convention in providing protection. The clause does 

not apply to a limited class of persons, the categories of people who shall be protected can be extended as 

necessary to social needs. If a treatment among similarly situated persons significantly differs from the one 

considered ordinary, a reasonable and objective justification must be shown, which depends on the 

purpose of the measure, and a proportionate link between the measure attempted to achieve and the aim 

of the particular measure.  

Article 23 - Equality between men and women 

It concerns all areas and involves not only equality in terms of equal pay for equal but extends to 

equal participation in all spheres of society.  

Article 24 - The rights of the child 

This relates to children under the age of 18, unless the relevant domestic legislation recognises an 

earlier age of majority and it protects their basic interests. 

Article 26 - Integration of persons with disibilities 

This guarantee derives from the general requirement of non-discrimination and equal treatment.  

From Article 27 to Article 38, the Charter guarantees the fundamental rights of workers and 

consumers under the heading of solidarity, from right to information to fair and just working conditions, 

from social security to health care throughout environmental protection. 

¦ƴŘŜǊ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ŎƛǘƛȊŜƴǎΩ ǊƛƎƘǘǎ ƛƴ !ǊǘƛŎƭŜǎ оф-46, the Charter offers guarantees in order to 

protect rights concerning elections, the European Ombudsman, and also the freedom of movement and of 

residence. 

 

Finally, it is worth to take some notes about the relationship between the European Court of Justice , 

the Convention and the ECtHR. Article 6 paragraph 2 of the Treaty of the European Union89 provides that 

                                                                                                                                                                                                 
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law 
and is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country, 
for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of 
others. 
89

 Article 6 (2) of TEU 
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the EU will accede to the Convention, which involves the EU collectively signing up to the Convention, just 

alike an individual country would do. When it does, the EU as a whole will be subject to the authority of the 

Strasbourg Court and, as a result, EU measures could be directly challenged before the Court. Apparently, 

the existing relationship between the ECJ and the ECtHR could be described as of mutual recognition and 

co-operation. After the accession it is not clear whether judgments of the ECJ will be open to challenge in 

Strasbourg. However, it is likely that as a result of article 6 (2) TEU there should be a right of appeal from 

the ECJ to the ECtHR when an act of the EU is challenged for violation of a right enshrined in the 

Convention. However, it is important to note that the ECJ will never become some sort of general 

constitutional court - it only has jurisdiction to deal with cases which fall within the scope of EU law. It is 

not necessary for local remedies to have been exhausted. A lower court can itself decide to refer a case to 

the ECJ. It is significantly different from the ECtHR, where the case must have gone all the way up to the 

highest court of the country concerned. If this has not been done, the ECtHR will not accept the case. After 

the Lisbon Treaty, the differences between the ECJ and the ECtHR might result in more human rights cases 

appearing before the ECJ. The binding status of the EU Charter and the possibility of a higher standard of 

protection might make it more attractive for people in the EU to go to Luxembourg rather than Strasbourg. 

²ŜΩƭƭ ǎŜŜΧ 

  

                                                                                                                                                                                                 
α¢ƘŜ ¦ƴƛƻƴ ǎƘŀƭƭ ŀŎŎŜŘŜ ǘƻ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ  

Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the  

¢ǊŜŀǘƛŜǎΦέ 
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Marica PiǊƻǑƝƪƻǾłΥ /ǊƛƳŜ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ ŦǊƻƳ ǘƘŜ ǇŜǊǎǇŜŎǘƛǾŜ ƻŦ 9/Iw ŎŀǎŜ ƭŀǿ 

The Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter referred 

ǘƻ ŀǎ ǘƘŜ ά/ƻƴǾŜƴǘƛƻƴέύ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ŀ ǎǇŜŎƛŦƛŎ ǇǊƻǾƛǎƛƻƴ ǊŜƎŀǊŘƛƴƎ ŎǊƛƳŜ ǾƛŎǘƛƳǎΩ Ǌƛghts (hereinafter 

ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άǾƛŎǘƛƳέύΦ bŜǾŜǊǘƘŜƭŜǎǎΣ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ŦƻǊ IǳƳŀƴ wƛƎƘǘǎ όƘŜǊŜƛƴŀŦǘŜǊ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ 

ǘƘŜ ά/ƻǳǊǘέύ ŘǊŜǿ ƎǳŀǊŀƴǘŜŜǎ ƛƴ ƛǘǎ ŎŀǎŜ ƭŀǿ ŦǊƻƳ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǎƛƴƎƭŜ ŀǊǘƛŎƭŜǎΣ ǿƘƛŎƘ ƘŀǾŜ ŀ ǎƛƎƴƛŦƛŎŀƴǘ 

impact on the position of the victim in the proceedings held before domestic authorities. Should the above 

guarantees be violated by domestic authorities, the victims may lodge a petition with the Court.  

Article 2 of the Convention 

tǳǊǎǳŀƴǘ ǘƻ ǘƘŜ /ƻǳǊǘΩǎ ŎŀǎŜ ƭŀǿΣ ǘƘŜ ŦƛǊǎǘ sentence of Art. 2, section 1 imposes an obligation on the 

State not only to refrain from intentional and unlawful deprivation of life, but also to adopt appropriate 

ƳŜŀǎǳǊŜǎ ǘƻ ǇǊƻǘŜŎǘ ƭƛŦŜ ƻŦ ƛƴŘƛǾƛŘǳŀƭǎ ǿƘƻ ŀǊŜ ǎǳōƧŜŎǘǎ ǘƻ ƛǘǎ ŀǳǘƘƻǊƛǘȅΦ Lƴ ǘƘŜ /ƻǳǊǘΩǎ view, this 

ŎƻƳƳƛǘƳŜƴǘ ƛƴŎƭǳŘŜǎ ŀ {ǘŀǘŜΩǎ ǇǊƛƳŀǊȅ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŜƴǎǳǊŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛŦŜ ōȅ ƛƳǇƭŜƳŜƴǘƛƴƎ ŜŦŦŜŎǘƛǾŜ 

criminal law provisions deterring from commitment of crimes against individuals and by having in place a 

law enforcement system to ensure prevention, suppression and punishment for the violation of the above 

provisions. At the same time, this commitment may under certain circumstances arise into a positive 

obligation of state authorities to adopt preventative operational measures to protect the life of an 

individual where it is known, or ought to have been known to them in view of the circumstances, that he or 

she is at real and immediate risk from the criminal acts of a third party. Keeping in mind the difficulties of 

managing the current society, the unpredictability of human behavior and the necessity to balance out 

priorities with the allocation of resources, the scope of the above obligations shall be interpreted as not to 

put an unbearable or disproportionate burden on state authorities. Therefore, not every presumed danger 

that threatens the life puts an obligation on state authorities to adopt measures under the Convention to 

prevent its materialization. A positive obligation shall arise based upon the finding that the state authorities 

knew or should have known at the time about the existence of an actual and immediate threat posed onto 

the life of a specific individual due to the crime activities of a third party and they failed to adopt measures 

within their authority that are deemed reasonable and appropriate to prevent the threat. 

The obligation to protect the right to life under Article 2 of the Convention also requires by 

implication that there should be some form of effective official investigation when individuals have been 

killed as a result of the use of force. The essential purpose of such investigation is to secure the effective 

implementation of the domestic laws which protect the right to life and, in those cases involving State 

agents or bodies, to ensure their accountability for deaths occurring under their responsibility. What form 

of investigation will achieve those purposes may vary in different circumstances. Whatever mode is 

employed, however, the authorities must act of their own motion, once the matter has come to their 

attention. They cannot leave it to the initiative of the next-of-kin either to lodge a formal complaint or to 

take responsibility for the conduct of any investigative procedures. For an investigation into an alleged 

unlawful killing by State agents to be effective, it may generally be regarded as necessary for the persons 

responsible for and carrying out the investigation to be independent from those implicated in the events. 

This means not only a lack of hierarchical or institutional connection but also a practical independence. The 

investigation must also be effective in the sense that it is capable of leading to the identification and 

punishment of those responsible. This is not an obligation of result, but of means. The authorities must 

have taken the reasonable steps available to them to secure the evidence concerning the incident, 

including, inter alia, eyewitness testimony, forensic evidence and, where appropriate, an autopsy providing 

a complete and accurate record of injury and an objective analysis of clinical findings, including the cause of 
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death. Any deficiency in the investigation which undermines its ability to establish the cause of death or the 

person or persons responsible will risk falling foul of this standard. A requirement of promptness and 

reasonable expedition is implicit in this context. While there may be obstacles or difficulties which prevent 

progress in an investigation in a particular situation, a prompt response by the authorities in investigating a 

use of lethal force may generally be regarded as essential in maintaining public confidence in their 

adherence to the rule of law and in preventing any appearance of collusion in or tolerance of unlawful acts. 

For the same reasons, there must be a sufficient element of public scrutiny of the investigation or its results 

to secure accountability in practice as well as in theory. The degree of public scrutiny required may well 

vary from case to case. In all cases, however, the next-of-kin of the victim must be involved in the 

procedure to the extent necessary to safeguard his or her legitimate interests. 

In the case aƛȌƛƎłǊƻǾł ǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (judgment of 14 December 2010), the applicant objected 

under Article 2 of the Convention a violation of the right to life due to the fact that her husband died of the 

consequences of a lethal injury that he suffered in the course of police custody and that Slovak authorities 

failed to conduct a thorough and factual investigation into the circumstances of his death. The applicant 

complained under Article 3 of the Convention that her husband was ill-treated in police custody and that 

the authorities failed to carry out an adequate investigation into that ill-treatment. The applicant 

complained that she had not had an effective remedy for her complaints under Articles 2 and 3 within the 

meaning of Article 13 of the Convention. The applicant complained that her rights, and the rights of her 

deceased husband, under Articles 2, 3 and 13 of the Convention were violated in conjunction with Article 

14 on grounds of ethnic origin.  

The facts of the case may be summarized as follows: At approximately 8.00 to 8:30 p.m. on 12 August 

мффф ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ŀǇǇǊŜƘŜƴŘŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ ŀƴŘ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴ ƻƴ ǎǳǎǇƛŎƛƻƴ ƻŦ ƘŀǾƛƴƎ ǎǘƻƭŜƴ 

the bicycles they were riding. Police officers used force to apprehend them and drove them to the District 

tƻƭƛŎŜ 5ŜǇŀǊǘƳŜƴǘ ƛƴ tƻǇǊŀŘΦ !ǘ ǘƘŜ ǘƛƳŜ ƻŦ Ƙƛǎ ŀǊǊŜǎǘΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ όaǊΦ ~ŀǊƛǑǎƪȇύ ǿŀǎ ƛƴ ƎƻƻŘ 

ƘŜŀƭǘƘΦ !ŦǘŜǊ ŦƻǳǊ ǇƻƭƛŎŜƳŜƴ ǉǳŜǎǘƛƻƴŜŘ ƘƛƳΣ aǊΦ ~ŀǊƛǑǎƪȇ ǿŀǎ ǘŀƪŜƴ ǘƻ another room for further 

interrogation by Lieutenant F., an off-duty officer with whom he had had previous encounters. At some 

Ǉƻƛƴǘ ŘǳǊƛƴƎ ǘƘŜ ƛƴǘŜǊǊƻƎŀǘƛƻƴΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ ǿŀǎ ǎƘƻǘ ƛƴ ǘƘŜ ŀōŘƻƳŜƴΦ IŜ ŘƛŜŘ ŀŦǘŜǊ ŦƻǳǊ Řŀȅǎ ƛƴ 

hospital as a result of the sustained wounds. On 29 May 2000 a public prosecutor indicted Lt. F. with the 

offence of causing injury to health under Section 224(1) and (2) of the Criminal Code as a result of his 

negligence in the course of duty. In the indictment the public prosecutor stated, inter alia, that according to 

the reconstitution of the events of 4 May 2000 Lt. F.'s testimony that the pistol was on his belt covered by 

ǘƘŜ ǎƘƛǊǘ ǿŀǎ ƴƻǘ ǘǊǳŜΣ ōŜŎŀǳǎŜ ƛŦ ǘƘŀǘ ƘŀŘ ōŜŜƴ ǘƘŜ ŎŀǎŜΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ ŎƻǳƭŘ ƴƻǘ ƘŀǾŜ Ǉǳlled it 

away from him. On 18 October 2000 a judge of the District Court in Poprad issued a penal order under 

Section 314e of the Code of Criminal Procedure. In it he convicted Lt. F. of injury to health caused by 

negligence in the course of duty within the meaning of Section 224(1) and (2) of the Criminal Code. The 

penal order stated that Lt. F. had failed to secure his service weapon contrary to the relevant regulations 

ŀƴŘ ǘƘŀǘ ŀǎ ŀ ǊŜǎǳƭǘΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ ƘŀŘ ƳŀƴŀƎŜŘ ǘƻ ŘǊŀǿ ǘƘŜ ǿŜŀǇƻƴ ŦǊƻƳ ǘƘŜ Ŏase and to inflict 

with it a lethal injury on himself. Lt. F. was sentenced to one year's imprisonment, suspended for a two-

and-a-half-year probationary period. Neither the public prosecutor nor Lt. F. challenged the penal order 

which thus became final. Lt. F. committed suicide on 23 January 2001.  

With its judgment of 14 December 2010, the Court stated on the merits of the case, that Article 2 of 

ǘƘŜ /ƻƴǾŜƴǘƛƻƴ Ƙŀǎ ōŜŜƴ ǾƛƻƭŀǘŜŘΦ Lƴ ǘƘƛǎ ǊŜǎǇŜŎǘ ǘƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ŜǾŜƴ ƛŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ 

committed suicide in the manner described by national authorities, they violated their duty to take 

appropriate measures to protect his health and physical integrity during police custody. The Court also 
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noted that the circumstances of the case did not provide any grounds for the police office on duty to have a 

ǿŜŀǇƻƴ ƻƴ ƘƛƳ ŘǳǊƛƴƎ ǘƘŜ ƛƴǘŜǊǊƻƎŀǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘ ǿƘƻ ƘŀŘ ōŜŜƴ ŀǊǊŜǎǘŜŘ ƻƴ ǎǳǎǇƛŎƛƻƴ ƻŦ 

ōƛŎȅŎƭŜ ǘƘŜŦǘΦ {ŜŎƻƴŘƭȅΣ ǘƘŜ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ aǊ ~ŀǊƛǑǎƪȇϥǎ ŘŜŀǘƘ ǘƘŜǊŜ ǿŜǊŜ ǊŜƎǳƭŀǘƛƻƴs in 

ŦƻǊŎŜ ǿƘƛŎƘ ǊŜǉǳƛǊŜŘ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ǘƻ ǎŜŎǳǊŜ ǘƘŜƛǊ ǎŜǊǾƛŎŜ ǿŜŀǇƻƴǎ ƛƴ ƻǊŘŜǊ ǘƻ ŀǾƻƛŘ ŀƴȅ άǳƴŘŜǎƛǊŜŘ 

ŎƻƴǎŜǉǳŜƴŎŜǎέΦ /ƻƴǎŜǉǳŜƴǘƭȅΣ ǘƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜǊŜ Ƙŀǎ ŀŎŎƻǊŘƛƴƎƭȅ ōŜŜƴ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ н ƻŦ 

the Convention under its substantive limb.  

As to the procedural part of Article 2 of the Convention, i.e. investigation into the circumstances 

ǎǳǊǊƻǳƴŘƛƴƎ ǘƘŜ ŘŜŀǘƘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘǳǎōŀƴŘΣ ǘƘŜ /ƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ƴƻǘ ǎǳŦŦƛŎƛŜƴǘƭȅ 

independent. The criminal investigation was supervised by police officers from the Department of 

Supervision and Inspection at the Ministry of the Interior. The Court observes that these police officers 

were under the command of the Ministry of the Interior. Even if the Court were to assume that these 

officers were sufficiently independent for the purposes of Article 2 of the Convention, it is concerned that 

they did not commence their investigation until 13 August 1999, when an officer interviewed the wounded 

aǊ ~ŀǊƛǑǎƪȇ ƛƴ ƘƻǎǇƛǘŀƭΦ ¢ƘŜ ǘŀǎƪ-force that was formed immediately after the shooting was comprised of 

police officers from Poprad, which was the district in which Lt. F. was based. It was these officers who 

conducted the initial forensic examination of the scene. Moreover, after the Department of Supervision 

and Inspection took over, officers from Poprad continued to be involved in the investigation. In particular, it 

is clear from the record of the reconstruction conducted on 4 May 2000 that the technicians carrying out 

the experiments were from the Criminal Police Department in Poprad, which was Lt. F.'s department. 

CǳǊǘƘŜǊ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ǿŜǊŜ ŀƭǎƻ ŎŀǊǊƛŜŘ ƻǳǘ ōȅ ǘƘŜ wŜƎƛƻƴŀƭ LƴǾŜǎǘƛƎŀǘƛƻƴ hŦŦƛŎŜ ƛƴ tǊŜǑƻǾΦ ²Ƙƛƭǎǘ ǘƘŜ /ƻǳǊǘ 

acknowledges that the local police cannot remain passive until independent investigators arrive, in the 

absence of any special circumstances, immediate action by local police should not go beyond securing the 

area in question. In the present case, the task-force examined the crime scene, photo-documented it and 

recovered fingerprints and ballistic, biological and material evidence. They did not, however, have the 

necessary technical equipment to test Lt. F.'s hands for gunshot residue, and instead permitted him to 

return home, although they submitted that he remained under the constant supervision of a police guard. 

No further details have been provided concerning the identity of this guard or the extent of the supervision. 

However, as police officers from the Department of Supervision and Inspection at the Ministry of the 

Interior did not arrive until the following day, it must be assumed that the guard was also from Lt. F.'s 

department in Poprad. The Court is also concerned about the continued involvement of technicians from 

Lt. F.'s department in Poprad in the investigation, most notably during the reconstruction carried out on 4 

May 2000. Their involvement diminished the investigation's appearance of independence and this could 

not be remedied by the subsequent involvement of the Department of Supervision and Inspection. The 

Court therefore finds that the investigation was not sufficiently independent.  

Moreover, the Court finds that the failure of the investigators to give serious consideration to Mr 

~ŀǊƛǑǎƪȇϥǎ ŎƭŀƛƳ ǘƘŀǘ ƘŜ ǎƘƻǘ ƘƛƳǎŜƭŦ ŀŦǘŜǊ [ǘΦ CΦ ƘŀƴŘŜŘ ƘƛƳ ǘƘŜ Ǝǳƴ ŀƳƻǳƴǘŜŘ ǘƻ ŀ ǎŜǊƛous deficiency in the 

~ŀǊƛǑǎƪȇϥǎ ŘŜŀǘƘΦ ¢ƘŜ ŀƭƭŜƎŀǘƛƻƴ ǘƘŀǘ [ǘΦ CΦ Ǿƻƭǳƴǘŀrƛƭȅ ƎŀǾŜ aǊ ~ŀǊƛǑǎƪȇ Ƙƛǎ Ǝǳƴ ŀƳƻǳƴǘǎ ǘƻ ŀ ƳǳŎƘ ƳƻǊŜ 

serious allegation against Lt. F than that of causing injury to health by negligence, and yet the investigators 

do not appear to ƘŀǾŜ ŎƻƴǎƛŘŜǊŜŘ ƛǘΣ ǇǊŜŦŜǊǊƛƴƎ ƛƴǎǘŜŀŘ ǘƻ ǊŜƭȅ ƻƴ [ǘΦ CΦϥǎ ŎƭŀƛƳ ǘƘŀǘ aǊ ~ŀǊƛǑǎƪȇ ŦƻǊŎƛōƭȅ ǘƻƻƪ 

the weapon from him. The Court further observes that in a case such as the present, where there were no 

independent eyewitnesses to the incident, the taking of forensic samples was of critical importance in 

ŜǎǘŀōƭƛǎƘƛƴƎ ǿƘƻ ǿŀǎ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ aǊ ~ŀǊƛǑǎƪȇϥǎ ŘŜŀǘƘΦ LŦ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƻǊǎ ƘŀŘ ōǊƻǳƎƘǘ ǘƘŜ ƴŜŎŜǎǎŀǊȅ 

equipment to the police station, samples of gunpowder residue could have been taken from Lt. F.'s hands 

in the immediate aftermath of the shooting. If such samples had been taken, it might have been possible 
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either to exclude or confirm that he pulled the trigger. Instead, samples were not taken until the following 

day. Although the Government submitted that Lt. F. remained under the supervision of a police guard until 

the samples were taken, the Court has concerns about the independence of the guard, who was most likely 

a police officer from Lt. F.'s department. Consequently, the result of the gunpowder residue test cannot be 

ǊŜƭƛŜŘ ƻƴΦ !ƭǘƘƻǳƎƘ ŀ ōŀƭƭƛǎǘƛŎǎ ǘŜǎǘ ƭŀǘŜǊ ŎƻƴŦƛǊƳŜŘ ǘƘŀǘ aǊ ~ŀǊƛǑǎƪȇ άƳƻǎǘ ǇǊƻōŀōƭȅέ ǎƘƻǘ ƘƛƳǎŜƭŦΣ ƛŦ 

conducted properly the gunpowder residue test could have been conclusive. Thus, there was a failure by 

the investigators to take reasonable steps to secure evidence concerning the incident which in turn 

undermined the ability of the investigation to determine beyond any doubt who was responsible for Mr 

~ŀǊƛǑǎƪȇϥǎ ŘŜŀǘƘΦ CƛƴŀƭƭȅΣ ǘƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜǎ ǘƘŀǘ ǾŜǊȅ ƭƛǘǘƭŜ ŀǘǘŜƴǘƛƻƴ ŀǇǇŜŀǊǎ ǘƻ Ƙave been paid to the 

applicant's claim that her husband had injuries to his face, shoulder and ear, even after the autopsy 

confirmed the presence of these injuries. The Government have subsequently indicated that these injuries 

were ignored because they were not relevant to determining the cause of death. They were, however, 

ǊŜƭŜǾŀƴǘ ǘƻ ŘŜǘŜǊƳƛƴƛƴƎ ǿƘŜǘƘŜǊ aǊΦ ~ŀǊƛǑǎƪȇ ǿŀǎ ƛƭƭ-treated by police officers either during his arrest or in 

police custody, which in turn is relevant both to an investigation into a potential violation of Article 2 of the 

Convention and to a separate allegation under Article 3. The Court therefore finds that the failure to 

investigate the applicant's claim that her husband was ill-treated by police officers prior to the shooting 

amounted to a serious shortcoming in the criminal investigation and prevented the authorities from 

ƻōǘŀƛƴƛƴƎ ŀ ŎƭŜŀǊ ŀƴŘ ŀŎŎǳǊŀǘŜ ǇƛŎǘǳǊŜ ƻŦ ǘƘŜ ŜǾŜƴǘǎ ƭŜŀŘƛƴƎ ǘƻ aǊΦ ~ŀǊƛǑǎƪȇϥǎ ŘŜŀǘƘΦ Lƴ ƭƛƎƘǘ ƻŦ ǘƘŜ ŀōƻǾŜΣ 

the Court concludes that no meaningful investigation was conducted at the domestic level capable of 

ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ ǘǊǳŜ ŦŀŎǘǎ ǎǳǊǊƻǳƴŘƛƴƎ ǘƘŜ ŘŜŀǘƘ ƻŦ aǊΦ ~ŀǊƛǑǎƪȇΦ Lǘ Ŧƻƭƭƻǿǎ ǘƘŀǘ ǘƘŜǊŜ Ƙŀǎ ŀƭǎƻ ōŜŜƴ ŀ 

violation of the procedural limb of Article 2 of the Convention. 

The Court awarded the applicant 45,000 EUR in respect of non-pecuniary damages and 8,000 EUR in 

ǊŜǎǇŜŎǘ ƻŦ ƭŜƎŀƭ Ŏƻǎǘǎ ŀƴŘ ŜȄǇŜƴǎŜǎΦ ¢ƘŜ /ƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ǊŜƳŀƛƴŘŜǊ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƭŀƛƳΦ 

In the case 9ǊŜƳƛłǑƻǾł ŀƴŘ tŜŎƘƻǾł ǾǎΦ ǘƘŜ /ȊŜŎƘ wŜǇǳōƭƛŎ (judgment of 16 February 2012) the 

applicantǎ ƻōƧŜŎǘŜŘ ǘƘŀǘ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ aǊΦ ±Φ tΦΣ ǿƘƻ ǿŀǎ ǊŜǎǇŜŎǘƛǾŜƭȅ ǘƘŜ ǇŀǊǘƴŜǊ ƻŦ aǎΦ 9ǊŜƳƛłǑƻǾł ŀƴŘ 

ǘƘŜ ǎƻƴ ƻŦ aǎΦ tŜŎƘƻǾłΣ ŀƴŘ ǿƘƻ ŘƛŜŘ ƛƴ Wǳƭȅ нллн ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ŀ Ŧŀƭƭ ǘƘǊƻǳƎƘ ŀ ǿƛƴŘƻǿ ƻŦ ǘƘŜ ōǳƛƭŘƛƴƎ ƻŦ 

the Czech Police Regional Department in Brno, the right to life protected by Article 2 of the Convention was 

violated, and namely due to two reasons: on the one hand, this death is attributable to national authorities, 

on the other hand its investigation was not effective, since some important investigative steps were not 

taken duly and thoroughly, nor was it independent, since it was conducted mainly in its initial stage by 

police officers and not by an authority independent of the police.  

In terms of violation of the substantive head of Article 2, the Court dealt with the fact whether 

national authorities were responsible for the death in question. The Court stated, inter alia, that a state 

must adopt reasonable measures to safeguard the life of everyone within its jurisdiction, including certain 

preventative measures, and even more so in the case of detained persons, in which case the police must be 

ǾƛƎƛƭŀƴǘΦ ¢ƘŜ /ƻǳǊǘ ƘŀŘ ƎǊŀǾŜ ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ǘƘŜ ŜȄǘŜƴǘ ǘƻ ǿƘƛŎƘ ǘƘŜ ŀǳǘƘƻǊƛǘƛŜǎ ƘŀǾŜ ǇǊƻǾƛŘŜŘ άŀ 

ǎŀǘƛǎŦŀŎǘƻǊȅ ŀƴŘ ŎƻƴǾƛƴŎƛƴƎ ŜȄǇƭŀƴŀǘƛƻƴέΦ 9ǾŜƴ ƛŦ ǘƘŜ /ƻǳǊǘ were to accept that V. P. died in his attempt to 

escape from the police, which the police had tried to prevent shortly before the incident, they should have 

been more vigilant when they walked him next to a window without bars. The Court noted the obligation of 

state authorities to take reasonable measures to protect persons from harming themselves. Even though 

national authorities claimed that the victim behaved in a calm way, they had not allowed him to use toilets 

on the second floor, where there were no bars on the windows, and they escorted him to a toilet with bars 

on the windows and due to security reasons they did not allow him to close the door. In the view of the 

above, state authorities were aware of the risk that V.P. might attempt to escape. Article 2 was thus 
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violated due to the reason that state authorities failed to provide V.P. with sufficient and adequate 

protection as required by Article 2 of the Convention. 

Subsequently the Court analyzed in the light of its case law the manner in which investigation of the 

death was conducted. It noted the importance of the requirement for a due investigation into the 

circumstances surrounding his death. The Court held that although the investigation started of official 

power, however from the beginning it admitted only one version of events, and namely potential 

ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƻŦ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ƛƴ ±Φ tΦΩǎ ǎǳƛŎƛŘŜΦ ¢Ƙƛǎ ƭŜŘ ǘƻ ŀƴ ŜȄŎŜǎǎƛǾŜ ǊŜŘǳŎǘƛƻƴ ƻŦ ǘƘŜ ǎŎƻǇŜ ŀƴŘ ƳŀƴƴŜǊ 

of conducting the investigation. When the applicants filed criminal charges, the prosecution labelled the 

investigations conducted until that time as manifestly insufficient. Despite that, some investigating acts 

ǎǳŎƘ ŀǎ ǊŜŎƻƴǎǘƛǘǳǘƛƻƴ ƻŦ ǘƘŜ ŜǾŜƴǘǎΣ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ǾƛŎǘƛƳΩǎ ŎƭƻǘƘŜǎ ƻǊ ǎŜǇŀǊŀǘŜ ƛƴǘŜǊǊƻƎŀǘƛƻƴ ƻŦ ǘƘŜ ǇƻƭƛŎŜ 

officers, in ordeǊ ǘƻ ŦƛƴŘ ǘƘŜ ŎŀǳǎŜ ƻŦ ±ΦtΩǎ ŘŜŀǘƘΣ ǿŜǊŜ ƴƻǘ ŎƻƴŘǳŎǘŜŘ ƛƴ ŀ ǘƛƳŜƭȅ ƳŀƴƴŜǊ ƻǊ ŀǘ ŀƭƭ ŀƴŘ ǎƻƳŜ 

other circumstances were not verified. The Court furthermore noted that although the investigation was 

conducted by various police authorities, including the Inspectorate of the Interior Ministry, the majority of 

them, similarly to potential offenders, were hierarchically subject to the City Police Director, and all of them 

to the Interior Minister in the end. Although the Court did not find any evidence about a link or a bias of the 

investigating authorities, they did not seem independent and no sufficient guarantees were provided as to 

potential pressure from their superior authorities. Moreover, the inspection itself to a substantial degree 

based its investigation on actions taken by police authorities on the local level. Considering the 

aforementioned facts, the Court stated a violation of Article 2 also in the procedural part.  

The court awarded the applicants 10,000 EUR in respect of non-pecuniary damages and 2,000 EUR in 

ǊŜǎǇŜŎǘ ƻŦ ƭŜƎŀƭ Ŏƻǎǘǎ ŀƴŘ ŜȄǇŜƴǎŜǎΦ ¢ƘŜ /ƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ǊŜƳŀƛƴŘŜǊ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƭŀƛƳΦ 

In the judgment YƻƴǘǊƻǾłǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (judgment of 31 May 2007) the Court noted that in the 

ŀǇǇƭƛŎŀƴǘΩǎ ŎŀǎŜ ǘƘŜ ǇƻƭƛŎŜ ƘŀŘ ŦŀƛƭŜŘ ǘƻ ƳŜŜǘ ƛǘǎ duties under the applicable criminal code provisions and 

service regulations, such as: register the applicant's criminal complaint; launch a criminal investigation and 

criminal proceedings against the applicant's husband immediately; keep a proper record of the emergency 

calls and advise the next shift of the situation; and, take action concerning the allegation that the 

applicant's husband had a shotgun and had threatened to use it. The Court deemed proven that the 

ǎƘƻƻǘƛƴƎ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƘƛƭŘǊŜƴ ōȅ her husband had been a direct consequence of the police officers' 

failure to act. The above was de facto stated already by the Supreme Court upon abolishing the decision of 

the Regional Court of 21 January 2004 and the judgment of the District court of 20 October 2003. The 

District Court dismissed the summons. It found that the criminal offence of dereliction of duty presupposed 

a complete or enduring failure to discharge the duty. Merely impeding the discharge of the duty was not 

enough. It found that in the present case the officers' actions did not amount to such a failure to discharge 

their duty and that the connection between their actions and the tragedy of 31 December 2002 was not 

sufficiently direct. The Regional Court dismissed an appeal against the judgment. The Supreme Court took 

action on the merits based on a complaint in the interest of the law lodged by the Prosecutor General. The 

Supreme Court found that the lower courts had assessed the evidence illogically, that they had failed to 

take account of all the relevant facts and that they had drawn incorrect conclusions. The Supreme Court 

found that it was clear that the accused officers had acted in dereliction of their duties. It concluded that 

there was a direct causal link between their unlawful actions and the fatal consequence. The Supreme 

Court remitted the case to the District Court for reconsideration and pointed out that, pursuant to Article 

нтл Ϡ п ƻŦ ǘƘŜ //tΣ ǘƘŜ ƭŀǘǘŜǊ ǿŀǎ ōƻǳƴŘ ōȅ ƛǘǎ ŀōƻǾŜ ƭŜƎŀƭ ǾƛŜǿǎΦ ǘƘŜ 5ƛǎǘǊƛŎǘ /ƻǳǊǘ ŦƻǳƴŘ ƻŦŦƛŎŜǊǎ .ΦΣ tΦ~Φ 

ŀƴŘ aΦ~Φ Ǝǳƛƭǘȅ ŀǎ ŎƘŀǊƎŜŘ ŀƴŘ ǎŜƴǘŜƴŎŜŘ ǘƘŜƳ ǘƻΣ ǊŜǎǇŜŎǘƛǾŜƭȅΣ ǎƛȄΣ ŦƻǳǊ ŀƴŘ ŦƻǳǊ ƳƻƴǘƘǎϥ ƛƳprisonment. 

The Court held that the applicant had no effective remedy available on the national level, through which it 
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would have been possible for her to make a claim in respect of non-pecuniary damage she had sustained in 

ǊŜƭŀǘƛƻƴ ǘƻ ƘŜǊ ŎƘƛƭŘǊŜƴΩǎ ŘŜŀǘƘΣ ǿƘƛŎƘ ǿŀǎ ǘƘŜ ŘƛǊŜŎǘ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŦŀƛƭǳǊŜ ǘƻ ƳŜŜǘ ƛǘǎ 

positive obligations under Article 2 of the Convention. In the proceedings before the Court the Government 

argued that an action for protection of personal integrity was a remedy that the applicant should have used 

in respect of her complaints under Articles 2 and 8 of the Convention in order to comply with the 

ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ŜȄƘŀǳǎǘ ŘƻƳŜǎǘƛŎ ǊŜƳŜŘƛŜǎ ǇǳǊǎǳŀƴǘ ǘƻ !ǊǘƛŎƭŜ ор Ϡ м ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ Lƴ ǎǳǇǇƻǊǘ ƻŦ ǘƘƛǎ 

argument, the Government relied on judicial decisions and maintained that these decisions showed that 

the action in question was available to the applicant both in theory and practice. The Government argued 

that in an action in the Nitra District Court (file no. 10C 142/2002) a mother claimed, among other things, 

financial compensation for non-pecuniary damage in connection with the death of her daughter. She relied 

on the previous conviction for manslaughter of her daughter. In a judgment of 15 May 2006 the District 

Court accepted that the plaintiff had suffered damage of a non-pecuniary nature and awarded her 200,000 

{YY ōȅ ǿŀȅ ƻŦ ŎƻƳǇŜƴǎŀǘƛƻƴΦ Lƴ ŀƴ ŀŎǘƛƻƴ ƛƴ ǘƘŜ ¿ƛŀǊ ƴŀŘ IǊƻƴƻƳ 5ƛǎǘǊƛŎǘ /ƻǳǊǘ όŦƛƭŜ ƴƻΦ т / умуκфсύ ŀ 

mother claimed, among other things, financial compensation for non-pecuniary damage caused to her and 

ƘŜǊ ǎƻƴ ƛƴ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘ ǘƘŜ ƭŀǘǘŜǊΩǎ ǾƛƻƭŜƴǘ ŘŜŀǘƘΦ {ƘŜ ǊŜƭƛŜŘ ƻƴ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ ǇǊŜǾƛƻǳǎ ŎƻƴǾƛŎǘƛƻƴ ŦƻǊ 

the extremely violent and racist murder of her son. The District Court concluded that the plaintiff and her 

son had suffered non-pecuniary damage and in a judgment of 9 September 2004 it awarded the plaintiff 

100,000 SKK by way of compensation of the non-pecuniary damage she suffered and 200,000 SKK by way of 

compensation of the non-pecuniary damage her ǎƻƴ ǎǳŦŦŜǊŜŘΦ hƴ мф WŀƴǳŀǊȅ нллр ǘƘŜ .ŀƴǎƪł .ȅǎǘǊƛŎŀ 

Regional Court upheld the first-ƛƴǎǘŀƴŎŜ ƧǳŘƎƳŜƴǘΦ ¢ƘŜ /ƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ƻōƧŜŎǘƛƻƴ ƻƴ ǘƘŜ 

failure to exhaust domestic remedies. It found that there was no sufficiently consistent case-law in cases 

similar to the applicant's to show that the possibility of obtaining redress in respect of non-pecuniary 

damage by making use of the remedy in question was sufficiently certain in practice and offered reasonable 

prospects of success as required by the relevant Convention case-law. The Court observed at the 

admissibility stage that there had been some development in academic understanding and judicial practice 

in respect of the scope of actions for protection of personal integrity. The events which gave rise to the 

present case occurred in 2002. The decisions on which the Government recently relied date from 2006. Any 

relevance they might possibly have in respect of the present case is therefore reduced by the fact that that 

they were taken after the relevant time.  

For the determined violation the Court awarded the applicant 25,000 EUR in respect of non-

pecuniary damage and 4,300 EUR in respect of legal costs and expenses. The Court dismissed the 

ǊŜƳŀƛƴŘŜǊ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƭŀƛƳΦ 

Consequently the SƭƻǾŀƪ wŜǇǳōƭƛŎ ǿŀǎ ŦƻǳƴŘ Ǝǳƛƭǘȅ ƛƴ ǘƘŜ ŎŀǎŜ YƻƴǘǊƻǾł ŘǳŜ ǘƻ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ 

/ƻǳǊǘ ŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀƭƭŜƎŀǘƛƻƴ ǘƘŀǘ ƴƻ ŜŦŦŜŎǘƛǾŜ ƴŀǘƛƻƴŀƭ ǊŜƳŜŘȅ ǿŀǎ ŀǾŀƛƭŀōƭŜ ǘƻ ƘŜǊ ƛƴ 

relation to the objected violation of the right to life, through which she would have been able to apply for 

compensation for non-pecuniary damage. 

In the case CǳǊŘƝƪ ǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (decision of 2 December 2008) the applicant inter alia objected 

violation of Article 2 of the Convention in that the state involved failed to adopt necessary measures to 

protect the life of his daughter who died as a result of injuries which she sustained while climbing the 

~ƛǊƻƪł ǾŜȌŀ ǇŜŀƪ ƛƴ ǘƘŜ IƛƎƘ ¢ŀǘǊŀǎΦ IŜ ŎƭŀƛƳŜŘ ǘƘŀǘ {ƭƻǾŀƪ ƭŀǿ ŘƛŘ ƴƻǘ ǇǊƻǾƛŘŜ ǎǳŦŦƛŎƛŜƴǘ ƎǳŀǊŀƴǘŜŜǎ ǘƻ 

ensure efficient organizing of medical rescue service in similar cases. Mainly, no specific time limit was set, 

ŘǳǊƛƴƎ ǿƘƛŎƘ ǘƘŜ ǊŜǎŎǳŜ ǎŜǊǾƛŎŜ ǿƻǳƭŘ ōŜ ƻōƭƛƎŜŘ ǘƻ ƎŜǘ ǘƻ ǘƘŜ ƛƴƧǳǊŜŘ ǇŜǊǎƻƴΦ Lƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƻǇƛƴƛƻƴ ƛǘ 

should have been within 10 - 15 minutes from when an emergency call was placed, with the exception of 

vis major cases. The applicant claimed that he would have been able to successfully demand compensation 
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before national authorities only if national law incorporated a similar guarantee. The Government argued 

ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀƴǘ ƘŀŘ ƴƻǘ ŜȄƘŀǳǎǘŜŘ ŘƻƳŜǎǘƛŎ ǊŜƳŜŘƛŜǎ ŀǎ ǊŜǉǳƛǊŜŘ ōȅ !ǊǘƛŎƭŜ ор Ϡ м ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ Lƴ 

particular, he could have sought redress by means of an action under Act 514/2003 as well as by means of 

an action for protection of personal integrity under Articles 11 et seq. of the Civil Code. As regards both the 

decisions of civil courts on such claims and the above conclusions reached by the prosecuting authorities, 

the applicant could have ultimately sought redress before the Constitutional Court pursuant to Article 127 

of the Constitution. The Government maintained that, in any event, domestic law contained 

comprehensive and sufficient guarantees for ensuring effective and timely assistance to persons in 

emergency. It was not realistic to fix in the relevant regulations a specific time-limit for the air rescue team 

to reach a person whose life was in danger as suggested by the applicant. 

The Court does not consider that the regulatory framework in place in Slovakia as such is inconsistent 

with the requirements of Article 2 of the Convention. The Court did not consider that the positive 

obligations under Article 2 stretch as far as to require the incorporation in the relevant regulations of an 

obligation of result, that is a time-limit within which an aerial ambulance must reach a person needing 

urgent medical assistance, as suggested by the applicant. Various limiting factors inherent to the operation 

of airborne medical assistance, such as its dependence on weather conditions, accessibility of terrain and 

technical constraints would render such a general obligation difficult to fulfil and impose a disproportionate 

burden on the authorities of Contracting States.  

As for an action for protection of personal integrity, in the Court proceedings the Government noted 

ƴŜȄǘ ǘƻ ǘƘŜ ƧǳŘƎƳŜƴǘǎ ƛƴ ǘƘŜ ŎŀǎŜ YƻƴǘǊƻǾł ŀƴƻǘƘŜǊ ŎŀǎŜ ŦǊƻƳ ŘƻƳŜǎǘƛŎ ǇǊŀŎǘƛŎŜ ǘƘŀǘ ŎƻƴŦƛǊƳǎ ǘƘŜ 

ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǘƘƛǎ ǊŜƳŜŘȅΣ ƴŀƳŜƭȅ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎ ƘŜƭŘ ŀǘ ǘƘŜ tǊŜǑƻǾ 5ƛǎǘǊƛŎǘ /ƻǳǊǘΣ ŦƛƭŜ ƴƻΦ с/ стκнллпΦ 

In that case the plaintiff demanded compensation for non-pecuniary damage following the death of her 

ƳƻǘƘŜǊ ŘǳŜ ǘƻ ǎƘƻǊǘŎƻƳƛƴƎǎ ƛƴ ƳŜŘƛŎŀƭ ŀǎǎƛǎǘŀƴŎŜ ŘǳǊƛƴƎ ǘƘŜ ƭŀǘǘŜǊΩǎ ŎƻƴŦƛƴŜƳŜƴǘΦ hƴ мт aŀȅ нллс ǘƘŜ 

District Court upheld the petition in part referring to expert reports stating that the pƭŀƛƴǘƛŦŦΩǎ ƳƻǘƘŜǊ ŘƛŘ 

not receive adequate medical care as required by the law. The medical institution had been obliged to pay 

the plaintiff 400,000 SKK in compensation for non-pecuniary damage. That judgment became final on 6 

November 2006. 

The Court disƳƛǎǎŜŘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ƻōƧŜŎǘƛƻƴ ƻƴ ǘƘŜ ŦŀƛƭǳǊŜ ǘƻ ŜȄƘŀǳǎǘ ŘƻƳŜǎǘƛŎ ǊŜƳŜŘƛŜǎ ƴƻǘƛƴƎ 

that the decisions on which the Government relied date from 2006. Any relevance they might possibly have 

in respect of the present case is therefore reduced by the fact that that they were taken after the relevant 

time. The Court in relation hereto reminded that on 7 November 2005, an expert commission within the 

Health Care Supervisory Office found an infringement of the relevant health care legislation by the Air 

Rescue Service. The Ministry of Health discontinued the proceedings in that respect, on 28 June 2006, 

holding that the Air Rescue Service had not contravened any of the duties imposed on it by law. In the 

context of the criminal proceedings which ended on 13 NovemōŜǊ нллсΣ ǘƘŜ wŜƎƛƻƴŀƭ tǊƻǎŜŎǳǘƻǊΩǎ hŦŦƛŎŜ ƛƴ 

tǊŜǑƻǾ ŜȄǇǊŜǎǎŜŘ ǘƘŜ ǾƛŜǿ ǘƘŀǘ ǘƘŜǊŜ ƘŀŘ ōŜŜƴ ǎƘƻǊǘŎƻƳƛƴƎǎ ƛƴ ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴ ƻŦ ǘƘŜ ǊŜǎŎǳŜ ƻǇŜǊŀǘƛƻƴ 

but that these did not qualify as criminal offences. Unjustified delay in the arrival of the rescue team was 

also noted in the report submitted by the Czech Mountaineering Association. The Court noted another case 

from domestic practice from 2006 that confirms the effectiveness of an action for the protection of 

personal integrity in the case of a death (the abƻǾŜ ƧǳŘƎƳŜƴǘ ƻŦ ǘƘŜ tǊŜǑƻǾ 5ƛǎǘǊƛŎǘ /ƻǳǊǘ ǘƘŀǘ ōŜŎŀƳŜ Ŧƛƴŀƭ 

on 6 November 2006). The Court held in view of the above that the applicant could arguably claim redress 

under Article 11 et seq. of the Civil Code and, if unsuccessful, lodge a complaint with the Constitutional 

Court relying on the guarantees of Article 2 of the Convention or its constitutional equivalent. 
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If a person was deprived of his or her life as a result of a criminal offence or another unauthorized 

interference, his or her next-of-kin indicated in Art. 15 of the Civil Code may claim compensation of non-

pecuniary damage due to unauthorized interference in the right to life and the physical integrity or their 

next-to-kin. Such an unauthorized interference with the right to life at the same time entails an 

unauthorized interference in private and/or family life of the next-of-kin, and hence they may request a 

compensation for the non-pecuniary damage inflicted on their personality rights. The amount of the 

compensation for non-pecuniary damage ƛǎ ǳǇ ǘƻ ǘƘŜ ŎƻǳǊǘΩǎ ŘƛǎŎǊŜǘƛƻƴΣ ǘŀƪƛƴƎ ŘǳŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ 

statutory criteria regarding the severity of the incurred damage and the circumstances, under which the 

unauthorized interference with the personality rights occurred. The specific amount of the compensation 

shall take due consideration of all the circumstances surrounding the case and must be in compliance with 

the requirement of justice. It should be noted that the payment of the court fee has been lifted for crime 

victims instigating proceedings for the compensation of damage or non-pecuniary damage incurred as a 

result of a criminal offence under Art. 4, section 2 (i) of the Act No. 71/1992 Coll. on court fees and penal 

registry excerpt fees with effect from 1 January 2006.  

In conclusion, pursuant to Art. 287 of the Act no. 301/2005 Coll., as amended, if a court has found 

guilty a person charged with a criminal offence, as a result of which damage was inflicted to a third party, 

ǘƘŜ ŎƻǳǊǘΩǎ ƧǳŘƎƳŜƴǘ ǎƘŀƭƭ ƛƳǇƻǎŜ ŘŀƳŀƎŜ ŎƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǘƘŜ victim, if the claim had been lodged in a 

due and timely manner. If no statutory hindrance exists, the court shall always impose to the charged 

person the obligation to compensate the damage if the amount is included in the description of the merits 

in the judgment, by which the charged person was found guilty or in case of compensation of moral 

damage incurred as a result of an intentional violent criminal offence under a special law as far as the 

ŘŀƳŀƎŜ Ƙŀǎ ƴƻǘ ōŜŜƴ ǇŀƛŘΦ ¢ƘŜ ŎƘŀǊƎŜŘ ǇŜǊǎƻƴΩǎ ƻōƭƛƎŀǘƛƻƴ ǘo compensate the damage must specify the 

recipient and the claim. In justified cases the court may decide that the obligation shall be paid by 

instalments and the court shall specify the payment terms and conditions, taking into consideration the 

ǾƛŎǘƛƳΩǎ ǎǳōƳƛǎǎƛƻƴǎΦ ¢ƘŜ ƻǊƛƎƛƴŀƭ ǇǊƻǾƛǎƛƻƴ ƻŦ !ǊǘΦ нутΣ ǎŜŎǘƛƻƴ м ǊŜŀŘ ŀǎ ŦƻƭƭƻǿǎΥ άIf a court has found guilty 

a person charged with a criminal offence, as a result of which pecuniary damage was inflicted to a third 

ǇŀǊǘȅΣ ǘƘŜ ŎƻǳǊǘΩǎ ƧǳŘƎƳŜƴǘ ǎƘŀƭƭ ǳǎǳŀƭƭȅ ƛƳǇƻse compensation to the victim, if the claim had been lodged in 

a due and timely manner. If no statutory hindrance exists, the court shall always impose to the charged 

person the obligation to compensate the damage if the amount is described in the judgment, by which the 

ŎƘŀǊƎŜŘ ǇŜǊǎƻƴ ǿŀǎ ŦƻǳƴŘ ƎǳƛƭǘȅΣ ƛŦ ǘƘŜ ŘŀƳŀƎŜ Ƙŀǎ ƴƻǘ ōŜŜƴ ǇŀƛŘ ƛƴ ǘƘŀǘ ŀƳƻǳƴǘΦέ Albeit Art. 46 of the Act 

no. 301/2005 Coll. defines the crime victim as an injured party who suffered an injury to health, pecuniary, 

non-pecuniary or other damage as a result of a criminal offence, compensation of other than pecuniary 

damage in criminal proceedings was excluded by the above wording of the provision of Art. 287, section 1. 

This provision was amended by Act No. 650/2005 Coll., which removed the above legal obstacle. In this 

regard we note the commentary to the Rules of Criminal Procedure concerning the provision of Art. 287, 

section 1, which inter alia states the following: ά/ƻƴǎƛŘŜǊƛƴƎ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳ ŘŀƳŀƎŜ ό!ǊǘΦ псΣ 

section 1), the obligation to decide on the damage in the convicting judgment, if duly applied, applies to 

pecuniary, non-pecuniary as well as other damage, and also to the violation or jeopardy of other legal rights 

ƻǊ ŦǊŜŜŘƻƳǎ ƻŦ ǘƘŜ ǾƛŎǘƛƳΣ ƛƴ ǘƘŀǘ ǘƘŜ ǘŜǊƳ άŘŀƳŀƎŜέ ƛƴ relation to the harmful effects of intentional violent 

criminal offences pursuant to special law shall be interpreted in the case of death, rape or sexual violence 

according to the interpretation of the term "non-ǇŜŎǳƴƛŀǊȅ ŘŀƳŀƎŜϦ ƛƴ ŎƛǾƛƭ ǇǊƻŎŜŜŘƛƴƎǎΦέ This legislative 

amendment aligned the Slovak legal framework with the European standards and enables a crime victim to 

claim compensation of non-pecuniary (moral) damage in criminal proceedings (e.g. file no. 1To/10/2011, in 
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which the Regional Court as the appeals court awarded non-pecuniary damage (EUR 10,000 each) to the 

parents of the victim killed as a result of the crime of manslaughter under Art. 147, section 1 of the Criminal 

Code). In this regard we note that legal systems exist in Europe (e.g. in France), where a court acting in a 

criminal matters decides on all aspects of a criminal offence within the criminal proceedings and without 

referring the victim to other proceedings to claim damages. We consider this approach correct not only in 

terms of a timely redress and victim protection (preventing revictimization in civil proceedings), but also in 

ǘŜǊƳǎ ƻŦ ŜŎƻƴƻƳƛŎŀƭ ŎƻǳǊǘ ǇǊƻŎŜŜŘƛƴƎǎ όŎƛǾƛƭ ŎƻǳǊǘǎ ŘƻƴΩǘ ƴŜŜŘ ǘƻ ǘŀƪŜ ǊŜǇŜǘƛǘƛǾŜ ŀŎǘƛƻƴǎ ŀƴŘ ƎŜǘ 

acquainted with the criminal file). In this regard we note that meanwhile the establishment of the 

pecuniary damage incurred as a result of a criminal offence may significantly exceed the scope of criminal 

proceedings, in the establishment of the compensation of non-pecuniary damage in most cases the 

evidence collected in relation to the circumstances surrounding the criminal offence and its commitment 

shall suffice. The Court, which often awards compensation of non-pecuniary damage, limits itself in the 

justification to the following wording:άwǳƭƛƴƎ ƻƴ ŀƴ Ŝǉǳƛǘŀble basis, the Court decides to award the 

ŀǇǇƭƛŎŀƴǘΦΦΦέ ǎƛƴŎŜ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǘƘŜ ŎŀǎŜ ƘŀǾŜ ōŜŜƴ ǎǳŦŦƛŎƛŜƴǘƭȅ ŀǎǎŜǎǎŜŘ ƛƴ ǘƘŜ ƧǳǎǘƛŦƛŎŀǘƛƻƴ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ 

opinion concerning the violation of the rights guaranteed by the Convention.  

Articles 3 and 8 of the Convention 

tǳǊǎǳŀƴǘ ǘƻ ǘƘŜ /ƻǳǊǘΩǎ ŎŀǎŜ ƭŀǿΣ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ƻŦ ǘƘŜ IƛƎƘ /ƻƴǘǊŀŎǘƛƴƎ tŀǊǘƛŜǎ ǳƴŘŜǊ !ǊǘƛŎƭŜ м ƻŦ ǘƘŜ 

Convention is to secure to everyone within their jurisdiction the rights and freedoms defined in the 

Convention in conjunction with Article 3: States are required to take measures designed to ensure that 

individuals under their authority shall not be ill-treated, including by other private individuals. Where an 

individual makes a credible assertion that he has suffered treatment infringing Article 3, that provision, 

ǊŜŀŘ ƛƴ ŎƻƴƧǳƴŎǘƛƻƴ ǿƛǘƘ ǘƘŜ {ǘŀǘŜΩǎ ƎŜƴŜǊŀƭ Řǳǘȅ ǳƴŘŜǊ !ǊǘƛŎƭŜ м ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǘƻ άǎŜŎǳǊŜ ǘƻ ŜǾŜǊȅƻƴŜ 

ǿƛǘƘƛƴ ǘƘŜƛǊ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƘŜ ǊƛƎƘǘǎ ŀƴŘ ŦǊŜŜŘƻƳǎ ŘŜŦƛƴŜŘ ƛƴ ΦΦΦ ώǘƘŜϐ /ƻƴǾŜƴǘƛƻƴέΣ ǊŜǉǳƛǊŜǎ ōȅ ƛƳǇƭƛŎŀǘƛƻƴ 

that there should be an effective official investigation. This obligation must be capable of leading to the 

identification and punishment of those responsible and must not be limited to cases of ill-treatment by 

state employees. Similarly, the right to respect of private life includes positive obligations inherent in 

ŜŦŦŜŎǘƛǾŜ άǊŜǎǇŜŎǘέ ŦƻǊ ǇǊƛǾŀǘŜ ŀƴŘ ŦŀƳƛƭȅ ƭƛŦŜ ŀƴŘ ǘƘŜǎŜ ƻōƭƛƎŀǘƛƻƴǎ Ƴŀȅ ƛƴǾƻƭǾŜ ǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ƳŜŀǎǳǊŜǎ ƛƴ 

ǘƘŜ ǎǇƘŜǊŜ ƻŦ ǘƘŜ ǊŜƭŀǘƛƻƴǎ ƻŦ ƛƴŘƛǾƛŘǳŀƭǎ ōŜǘǿŜŜƴ ǘƘŜƳǎŜƭǾŜǎΦ !ƭōŜƛǘ ƛǘ ƛǎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŘƛǎŎǊŜǘƛƻn to 

choose the means to ensure compliance under Article 8 to provide protection against ill-treatment by 

private persons, an effective countering of serious criminal offences where basic values and private life 

elements are at stake, requires adequate criminal law provisions. Children and other vulnerable individuals, 

ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ŀǊŜ ŜƴǘƛǘƭŜŘ ǘƻ ŜŦŦŜŎǘƛǾŜ ǇǊƻǘŜŎǘƛƻƴΦ ¢ƘŜ {ǘŀǘŜΩǎ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴ ǳƴŘŜǊ !ǊǘƛŎƭŜ у ǘƻ ǇǊƻǘŜŎǘ 

the physical integrity of an individual may be extended onto issues concerning effective investigation.  

In the case Kummer vs. the Czech Republic (judgment of 25 July 2013) the applicant was placed for 

about an hour in a police cell, where his hands were painfully shackled to iron rings on the walls of the cell 

and lastly, his legs were tied with a leather strap. The restrained applicant allegedly suffered physical 

ŀƎƎǊŜǎǎƛƻƴ ōȅ ǘƘŜ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎΦ Lƴ ǘƘŜ ǇƻƭƛŎŜΩǎ ŀŎŎƻǳƴǘ ǘƘŜǊŜ ƘŀŘ ōŜŜƴ ƴƻ ǇƘȅǎƛŎŀƭ ŀƎƎǊŜǎǎƛƻƴ ƻŦ ǘƘŜ 

applicant and his restraining was not disproportionate. One of the circumstances, on which the parties 

agree, was a certain degree of intoxication of the applicant by alcohol while his personal freedom was 

restrained at the police station. 

As to the violation of the substantive aspect of Article 3, the Court noted that due to a lack of 

evidence it is not in a position to assess, which of the parties is right when it comes to physical aggression 

of the applicant while restrained in the police cell. The Court furthermore criticized the fact that the 
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applicant was restrained and took into account the opinions of the European Committee for the Prevention 

ƻŦ ¢ƻǊǘǳǊŜ ŀƴŘ LƴƘǳƳŀƴ ƻǊ 5ŜƎǊŀŘƛƴƎ ¢ǊŜŀǘƳŜƴǘ ƻǊ tǳƴƛǎƘƳŜƴǘ όƘŜǊŜƛƴŀŦǘŜǊ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ ά/t¢έύ 

concerning the practice of using restraints on a person already in a police cell. In the opinion of CPT a police 

cell is a secure environment where it is not necessary to use further restraints such as shackles. The 

detainee should instead be kept under close supervision in a secure setting and, if necessary, police officers 

should seek medical assistance or manual control techniques. In the event of a person in custody behaving 

in a highly agitated or violent manner, the short-term use of handcuffs may be justified. However, the 

person concerned should not be shackled to fixed objects in the cell.  

¢ƘŜ /ƻǳǊǘ ŎƻƴǎƛŘŜǊŜŘ ŀƭǎƻ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƛƴƧǳǊƛŜǎ ǘƘŀǘ ƘŜ ƘŀŘ ǎǳǎǘŀƛƴŜŘ ǿƘƛƭŜ ƘŜ ǿŀǎ ŘŜǘŀƛƴŜŘ ŀǘ ǘƘŜ 

police station, but which were denied and downplayed by the police. Since the cause and seriousness of the 

injuries could not be elucidated based on the evidence submitted to the Court beyond any doubt, the Court 

adhered to its well-established practice in similar cases and the principle that where an individual is taken 

into police custody in good health but is found to be injured at the time of release, it is incumbent on the 

State to provide a plausible explanation of how those injuries were caused, which was not the case in this 

case. Differently from the two expert medical opinions commissioned by the Police Inspectorate that ruled 

out that the injuries could have resulted from beatings, the expert opinion submitted by the applicant did 

not rule out that the injuries could have been caused by beatings. An aggravating circumstance for the 

respondent State was to have placed the applicant who was manifestly intoxicated by alcohol in a police 

cell. The Court noted that due to his drunkenness the applicant was in a vulnerable state, in a cell with no 

possibility of asking for assistance other than by banging on the door. When he did so, he was handcuffed 

to an iron ring. As the applicant did not calm down, the police officers continued to apply increasingly 

intrusive restraints. The Court considers that such a situation must have aroused in the applicant feelings of 

fear, anguish and inferiority and was an attack on his dignity. In assessing a violation of Article 3 in its 

substantive aspect, the Court concluded that it cannot lose sight of the whole picture. The events unrolled 

from a minor offence when the applicant was allegedly urinating in a public place. The applicant was 

apprehended on the street 50 m from his home only because he did not carry any identity documents with 

him, even though there is no obligation under domestic law to carry identity documents at all times.  

As to the procedural aspect of violation of Article 3 of the Convention, the Court stated that if a 

relevant suspicion exists that the police may have violated Article 3 of the Convention, the Government has 

an obligation to conduct an effective and independent investigation into the case. As regards the first 

aspect, the Court notes that the applicant lodged his criminal complaint on the day of the alleged ill-

treatment. However, the police officers who were allegedly responsible for it were questioned almost three 

months later, after the applicant had complained about the inactivity of the Police Inspectorate. Such an 

approach by the Police Inspectorate can hardly be reconciled with their obligation to conduct the 

investigation with exemplary diligence and promptness. Regarding the question of the independence of the 

Police Inspectorate, the Court notes that it was still a unit of the Ministry of the Interior. Yet, unlike the 

Supervision Department considered by the Court in the case 9ǊŜƳƛłǑƻǾł ŀƴŘ tŜŎƘƻǾł (cited above) the 

head of the Police Inspectorate was appointed by, and responsible to, the Government and not to the 

Minister of the Interior. While the Court agrees that this aspect increased the independence of the Police 

Inspectorate vis-Ł-vis the police, the Court does not consider that this sole difference can justify reaching a 

different conclusion from the one reached in the case of 9ǊŜƳƛłǑƻǾł ŀƴŘ tŜŎƘƻǾł. The Court also took into 

account that members of the Police Inspectorate remained police officers who had been called to perform 

duties in the Ministry of the Interior. This fact alone considerably undermined their independence vis-Ł-vis 

ǘƘŜ ǇƻƭƛŎŜΦ Lƴ ǘƘŜ /ƻǳǊǘΩǎ ǾƛŜǿΣ ǎǳŎƘ ŀƴ ŀǊǊŀƴƎŜƳŜƴǘ ŘƛŘ ƴƻǘ ǇǊŜǎŜƴǘ ŀƴ ŀǇǇŜŀǊŀƴŎŜ ƻŦ ƛƴŘŜǇŜƴŘŜƴŎŜ ŀƴŘ 
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did not guarantee public ŎƻƴŦƛŘŜƴŎŜ ƛƴ ǘƘŜ {ǘŀǘŜΩǎ ƳƻƴƻǇƻƭȅ ƻƴ ǘƘŜ ǳǎŜ ƻŦ ŦƻǊŎŜΦ ¢ƘŜ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ 

merely supervisory role of the prosecutor was not sufficient to make the police investigation comply with 

the requirement of independence. Accordingly, the Court concluded violation of Article 3 also in its 

procedural aspect. 

The Court decided on the matter of just satisfaction in a separate judgment (judgment of 27 March 

нлмпύΣ ƛƴ ǿƘƛŎƘ ƛǘ ŀǇǇǊƻǾŜŘ ǘƘŜ ǇŀǊǘƛŜǎΩ ŀƎǊŜŜƳŜƴǘ ǊŜŀŎƘŜŘ ƛƴ ǘƘƛǎ ǊŜǎǇŜŎǘΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ ǿŀǎ ǇŀƛŘ /½Y 

100,000 in respect of non-pecuniary damage, CZK 5,040 in respect of pecuniary damage for the injuries he 

had sustained and CZK 13,648 in respect of legal costs and expenses.  

In the case M. C. vs. Bulgaria (judgment of 4 December 2003)the applicant alleged before the Court 

to have been raped twice (on 31 July 1995 and 1 August 1995), however Bulgarian law does not provide an 

effective protection from rape and sex assault because rape perpetrators are prosecuted only in the 

presence of evidence of significant physical resistance and that Bulgarian authorities failed to duly 

investigate the events of 31 July 1995 and 1 August 1995.  

¢ƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜǎ ǘƘŀǘ !ǊǘƛŎƭŜ мрн Ϡ м ƻŦ ǘƘŜ .ǳƭƎŀǊƛŀƴ /ǊƛƳƛƴŀƭ /ƻŘŜ90 does not mention any 

requirement of physical resistance by the victim and defines rape in a manner which does not differ 

significantly from the wording found in statutes of other member States. What is decisive, however, is the 

ƳŜŀƴƛƴƎ ƎƛǾŜƴ ǘƻ ǿƻǊŘǎ ǎǳŎƘ ŀǎ άŦƻǊŎŜέ ƻǊ άǘƘǊŜŀǘǎέ ƻǊ ƻǘƘŜǊ ǘŜǊƳǎ ǳǎŜŘ ƛƴ ƭŜƎŀƭ ŘŜŦƛƴƛǘƛƻƴǎΦ Lƴ ǘƘŜ ǇǊŜǎŜƴǘ 

case, in the absence of case-law explicitly dealing with the question whether every sexual act carried out 

without the victim's consent is punishable under Bulgarian law, it is difficult to arrive at safe general 

conclusions on this issue. The Court is not required to seek conclusive answers about the practice of the 

Bulgarian authorities in rape cases in general. It is sufficient for the purposes of the present case to observe 

that the applicant's allegation of a restrictive practice is based on reasonable arguments and has not been 

disproved by the Government.  

Turning to the particular facts of the applicant's case, the Court notes that, in the course of the 

investigation, many witnesses were heard and an expert report by a psychologist and a psychiatrist was 

ordered. The Court recognizes that the Bulgarian authorities faced a difficult task, as they were confronted 

ǿƛǘƘ ǘǿƻ ŎƻƴŦƭƛŎǘƛƴƎ ǾŜǊǎƛƻƴǎ ƻŦ ǘƘŜ ŜǾŜƴǘǎ ŀƴŘ ƭƛǘǘƭŜ άŘƛǊŜŎǘέ ŜǾƛŘŜƴŎŜΦ ¢ƘŜ /ƻǳǊǘ ǘƘǳǎ ŎƻƴǎƛŘŜǊǎ ǘƘŀǘ ǘƘŜ 

authorities failed to explore the available possibilities for establishing all the surrounding circumstances and 

did not assess sufficiently the credibility of the conflicting statements made. It is highly significant that the 

reason for that failure was, apparently, the investigator's and the prosecutors' opinion that, since what was 

ŀƭƭŜƎŜŘ ǘƻ ƘŀǾŜ ƻŎŎǳǊǊŜŘ ǿŀǎ ŀ άŘŀǘŜ ǊŀǇŜέΣ ƛƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ άŘƛǊŜŎǘέ ǇǊƻƻŦ ƻŦ ǊŀǇŜ ǎǳŎƘ ŀǎ ǘǊŀŎŜǎ ƻŦ 

violence and resistance or calls for help. Furthermore, it appears that the prosecutors did not exclude the 

possibility that the applicant might not have consented, but adopted the view that in any event, in the 

absence of proof of resistance, it could not be concluded that the perpetrators had understood that the 

applicant had not consented. The Court considers that, while in practice it may sometimes be difficult to 

ǇǊƻǾŜ ƭŀŎƪ ƻŦ ŎƻƴǎŜƴǘ ƛƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ άŘƛǊŜŎǘέ ǇǊƻƻŦ ƻŦ ǊŀǇŜΣ ǎǳŎƘ ŀǎ ǘǊŀŎŜǎ ƻŦ ǾƛƻƭŜƴŎŜ ƻǊ ŘƛǊŜŎǘ 

witnesses, the authorities must nevertheless explore all the facts and decide on the basis of an assessment 

of all the surrounding circumstances. The investigation and its conclusions must be centred on the issue of 

non-consent. That was not done in the applicant's case. The Court finds that their approach in the 

particular case was restrictive, practically elevating άǊŜǎƛǎǘŀƴŎŜέ ǘƻ ǘƘŜ ǎǘŀǘǳǎ ƻŦ ŘŜŦƛƴƛƴƎ ŜƭŜƳŜƴǘ ƻŦ ǘƘŜ 

offence. The authorities may also be criticized for having attached little weight to the particular 

                                                           
90

 This provision defines rape as sexual intercourse with a woman (1)  incapable of defending herself, where she did not consent; (2)  
who was compelled by the use of force or threats; (3)  who was brought to a state of helplessness by the perpetrator. 



110 
Co-funded by the Criminal Justice  
Programme of the European Union 

   

vulnerability of young persons and the special psychological factors involved in cases concerning the rape of 

minors. Furthermore, they handled the investigation with significant delays.  

The Court finds that the investigation of the applicant's case and, in particular, the approach taken by 

the investigator and the prosecutors in the case fell short of the requirements inherent in the States' 

positive obligations ς viewed in the light of the relevant modern standards in comparative and international 

law ς to establish and apply effectively a criminal-law system punishing all forms of rape and sexual abuse. 

As regards the Government's argument that the national legal system provided for the possibility of a civil 

action for damages against the perpetrators, the Court notes that this assertion has not been 

substantiated. In any event, as stated above, effective protection against rape and sexual abuse requires 

measures of a criminal-law nature. The Court thus finds that in the present case there has been a violation 

of the respondent State's positive obligations under both Articles 3 and 8 of the Convention. 

The Court awarded the applicant 8,000 EUR in respect of compensation of non-pecuniary damage 

ŀƴŘ пΣммл 9¦w ƛƴ ǊŜǎǇŜŎǘ ƻŦ ƭŜƎŀƭ Ŏƻǎǘǎ ŀƴŘ ŜȄǇŜƴǎŜǎΦ ¢ƘŜ /ƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ǊŜƳŀƛƴŘŜǊ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

claim. 

In the case .Φ 2Φ ǾǎΦ {ƭƻǾŀƪƛŀ (judgment of 14 March 2006) the applicant claimed under Article 3 of 

the Convention that Slovak authorities failed to consider all relevant facts of the circumstances and punish 

her former husband for his misconduct in relation to their son. She mainly insisted that the investigator had 

ōŜŜƴ ŎƻƴŎŜǊƴŜŘ ŜȄŎƭǳǎƛǾŜƭȅ ǿƛǘƘ ǘƘŜ ƛƴŎƛŘŜƴǘ ƻŦ т Wǳƭȅ мффф ŀƴŘ ŦŀƛƭŜŘ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŜ ōƻȅΩǎ ŎƭŀƛƳǎ ǘƘŀǘ Ƙƛǎ 

ŦŀǘƘŜǊ ƻŦǘŜƴǘƛƳŜǎ ǎƘƻǿŜŘ ŀƴŘ ƛƴǘŜƴǘƛƻƴŀƭƭȅ ƘŀƴŘƭŜŘ Ƙƛǎ ǇŜƴƛǎ ƛƴ ǘƘŜ ōƻȅΩǎ ǇǊŜǎŜƴŎŜΦ  

The applicant filed a criminal complaint claiming that her former husband sexually misused their son. 

The criminal complaint was based on the fact that the applicant and her daughter on 7 July 1999 surprised 

ǘƘŜ ōƻȅ ŀƴŘ Ƙƛǎ ŦŀǘƘŜǊ ǿƘƻ ǿŜǊŜ ǳƴŘǊŜǎǎŜŘ ƛƴ ǘƘŜ ƭƛǾƛƴƎ ǊƻƻƳ ƻŦ ǘƘŜƛǊ ŀǇŀǊǘƳŜƴǘΣ ŀƴŘ ǘƘŜ ŦŀǘƘŜǊΩs penis 

was erect. Expert opinions of several experts were produced in the course of the proceedings. One of them 

ǊŜŦŜǊǊŜŘ ǘƻ ǘƘŜ ōƻȅΩǎ ǎǘŀǘŜƳŜƴǘǎΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ǿƘƛŎƘ ǘƘŜ ŦŀǘƘŜǊ ƳƻǾŜŘ Ƙƛǎ ǇŜƴƛǎ ƛƴ ǘƘŜ ōƻȅΩǎ ǇǊŜǎŜƴŎŜ ŀǎ ƛŦ 

he was playing the guitar. Charges were brought against the father in relation to the incident that occurred 

on 7 July 1999. Courts of two instances reviewed the case. The appeal court noted that the expert opinions 

submitted in the file were contradictory. It referred the case back to the pre-trial stage and ordered the 

relevant authorities to obtain a new expertise produced by an expert to be recommended by the Slovak 

Chamber of Psychologists. 

Pursuant to the above instruction the investigator requested the Research Institute of Child 

Psychology and Patho-psychology in Bratislava to produce an expertise concerning the disputed issues. The 

experts from the Institute submitted a lengthy expertise that was, unlike the previous expert opinions, 

drawn up on the basis of an examination of all the involved persons. Before reaching their conclusions, the 

experts had analysed also the other available expert opinions. The experts from the Institute concluded 

ǘƘŀǘ ǘƘŜ ŦŀǘƘŜǊΩǎ ŎƻƴŘǳŎǘ ŘƛŘ ƴƻǘ ǇƻǎŜ ŀ ǘƘǊŜŀǘ ǘƻ ǘƘŜ ōƻȅΩǎ ƳŜƴǘŀƭ ŘŜǾŜƭƻǇƳŜƴǘΦ ¢ƘŜȅ ŘŜŜƳŜŘ credible the 

ōƻȅΩǎ ǎǘŀǘŜƳŜƴǘΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ǿƘƛŎƘ ǘƘŜ ŦŀǘƘŜǊ ƘŀŘ ƴŜǾŜǊ Ƙƛǘ ƘƛƳ ƻǊ ǘƻǳŎƘŜŘ Ƙƛǎ ōƻŘȅ ƻǊ ŀǎƪŜŘ ƘƛƳ ǘƻ 

touch his genitals. In connection with the alleged misuse of the child the only incriminating information was 

ǘƘŜ ōƻȅΩǎ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ ŦŀǘƘŜǊ touched his penis as if he was playing the guitar. It was not possible to 

ascertain when, in connection to what and with what frequency this conduct occurred. 

After having studied the extensive evidence that had been produced, the investigator discontinued 

ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎ ƛƴ ǘƘŜ ŜƴŘΣ ōŜŎŀǳǎŜ ƴƻǘƘƛƴƎ ƛƴ ǘƘŜ ŀŎŎǳǎŜŘ ǇŜǊǎƻƴΩǎ ŎƻƴŘǳŎǘ ŎƻǳƭŘ ǉǳŀƭƛŦȅ ŀǎ ǎŜȄǳŀƭ ƳƛǎǳǎŜ 

pursuant to the applicable law. The public prosecutor confirmed the above conclusion with reference to 

the expertise produced by the Research Institute of Child Psychology and Patho-psychology in Bratislava. 
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¢ƘŜ ƛƴǾŜǎǘƛƎŀǘƻǊ ŀƴŘ ǘƘŜ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎǊƛƳƛƴŀƭ ŎƻƳǇƭŀƛƴǘ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ŦŀŎǘǎ 

ŀǎŎŜǊǘŀƛƴŜŘ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ōƻȅΩǎ ǎǘŀǘŜƳŜƴǘǎΦ Lƴ ǘƘŜ end they based their 

decision on the expertise of the experts who had examined all the involved persons. 

The Court recognized the key role of experts also in similar cases when the issue arose of whether an 

inappropriate conduct or a conduct of a double meaning of an adult person in relation to a minor child or in 

ǘƘŜ ŎƘƛƭŘΩǎ ǇǊŜǎŜƴŎŜ ŎƻƴǎǘƛǘǳǘŜŘ ǎŜȄǳŀƭ ƳƛǎǳǎŜΦ ¢ŀƪƛƴƎ ƛƴǘƻ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ŀƭƭ ǘƘŜ ŀǾŀƛƭŀōƭŜ Řŀǘŀ ǘƘŜ /ƻǳǊǘ 

concluded that the domestic authorities had sufficiently investigated the circumstances surrounding the 

ŀƭƭŜƎŜŘ ǎŜȄǳŀƭ ƳƛǎǳǎŜ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎƻƴΦ ¢ƘŜƛǊ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ǘƻ ŘƛǎŎƻƴǘƛƴǳŜ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ƛƴ 

ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŦƻǊƳŜǊ ƘǳǎōŀƴŘ ǿŀǎ ōŀǎŜŘ ƻƴ ŀƴ ŜȄǇŜǊǘƛǎŜ ǇǊƻŘǳŎŜŘ ōȅ ǘƘŜ ŜȄǇŜǊǘǎ ŦǊƻƳ ǘƘŜ 

Research Institute, who had studied in detail the disputed issues including the contradictions present in the 

ǇǊŜǾƛƻǳǎ ŜȄǇŜǊǘ ƻǇƛƴƛƻƴǎ ŀƴŘ ǘƘŜ ŜȄǇŜǊǘ ƻǇƛƴƛƻƴǎ ǘƘŀǘ ǿŜǊŜ ǎǳōƳƛǘǘŜŘ ƭŀǘŜǊΦ Lƴ ǘƘŜ /ƻǳǊǘΩǎ ƻǇƛƴƛƻƴΣ ƛƴ ǘƘŜ 

light of the particular circumstances of the case, such a decision could not be considered one that would fail 

ǘƻ ƳŜŜǘ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ {ǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ !ǊǘƛŎƭŜ о ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΦ 

In its decisions concerning complaints lodged under Art. 127 of the Slovak Constitution the 

Constitutional Court concluded a violation of the procedural guarantees under Article 3 of the Convention 

in several cases.91 

Lƴ ǘƘŜ ŎŀǎŜ LΦ ¨{ тнκлп ƻƴ нт hŎǘƻōŜǊ нлло ǘƘŜ ŀǇǇƭƛŎŀƴǘ ƭƻŘƎŜŘ ŀ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŎƻƳǇƭŀƛƴǘ ǿƛǘƘ ǘƘŜ 

Constitutional Court under Art. 127 of the Constitution claiming inter alia a violation of Article 3 of the 

Convention. The applicant stated that on 7 July 2002 during a walk he was attacked by two persons from 

behind. He felt a strong kick in his back, after which he fell on the ground and they kept kicking him in his 

back, head and stomach. During the attack they insulted him άŘƛǊǘȅ ōƭŀŎƪ DƛǇǎȅέ and made threats that άƘŜ 

ǿƻǳƭŘ ŘƛŜέΦ 5ŜǎǇƛǘŜ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǇƭŜŀǎ ǘƻ ǎǘƻǇ ŀǎ ƘŜ ƘŀŘ ōŜŜƴ ǊŜƭŜŀǎŜŘ ŦǊƻƳ ƘƻǎǇƛǘŀƭ ǎƘƻǊǘƭȅ ōŜŦƻǊŜΣ ǘƘŜ 

offenders continued in the attack and started kicking him with even more violence and intensity. As a result 

of the criminal offence the victim developed movement disorders of the upper and lower limbs, his 

articulation and vision worsened, he suffered from balance disorders and walking instability. He was 

recovered at the neurology clinic for 7 weeks to recover from his injuries. 

Albeit the victim identified very precisely the two attackers (he stated their names and the place of 

residence) upon filing a criminal complaint on 8 August 2002, the police failed to act and prosecute them, 

ŘŜǎǇƛǘŜ ǘƘŜ ŀǘǘŀŎƪŜǊǎ ƭƛǾŜŘ ƴŜŀǊōȅ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǇƭŀŎŜ ƻŦ ǊŜǎƛŘŜƴŎŜΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ ŎƭŀƛƳŜŘ ǘƘŀǘ ǘƘŜ 

investigation in the matter failed to bring the offenders before an impartial court that could decide in the 

matter. To prove that the investigation procedure failed to be thorough, the applicant submitted a 

ǎǘŀǘŜƳŜƴǘ ƻŦ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜΣ ōȅ ǿƘƛŎƘ Ƙƛǎ ƻōƧŜŎǘƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ŎƻǳǊǎŜ ŀƴŘ ƻǳǘŎƻƳŜ ƻŦ 

the investigation were accepted. 

In assessing the conditions of an alleged violation of the right guaranteed under Article 3 of the 

Convention, and mainly its procedural guarantees, the Constitutional Court found that the offence that had 

allegedly happened on 7 July 2002 could amount to inhuman treatment of the applicant, which is a serious 

criminal offence, which had not been investigated until that time. The proceeding enjoys the protection 

under Article 3 of the Convention, i.e. protection from inhuman treatment. The applicant on 9 August 2002 

filed a criminŀƭ ŎƻƳǇƭŀƛƴǘ ǘƻ ǘƘŜ .ǊŀǘƛǎƭŀǾŀ L± tƻƭƛŎŜ 5ŜǇŀǊǘƳŜƴǘ όƘŜǊŜƛƴŀŦǘŜǊ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άtƻƭƛŎŜ 

5ŜǇŀǊǘƳŜƴǘέύΦ 5ŜǎǇƛǘŜ ƘŀǾƛƴƎ ƛŘŜƴǘƛŦƛŜŘ ǘƘŜ ƻŦŦŜƴŘŜǊǎ ŀƴŘ ǊŜǇƻǊǘŜŘ ǘƘŜƛǊ ǇƭŀŎŜ ƻŦ ǊŜǎƛŘŜƴŎŜΣ ǘƘŜ ŎǊƛƳƛƴŀƭ 

prosecution in the matter only started on 13 February 2003. Albeit the Police Department had accurate 
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information about the offenders identified by the applicant and could have obtained a medical assessment 

ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƛƴƧǳǊƛŜǎΣ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻǎŜŎǳǘƛƻƴ ǿŀǎ ƭŀǳƴŎƘŜŘ ŀŦǘŜǊ т ƳƻƴǘƘǎΣ ǿƘƛŎƘ ǿŀǎ ŘŜŜƳŜŘ 

unacceptable by the Constitutional Court from the constitutional perspective. The director of the Police 

Department claimed that they were understaffed, that some police officers had left on parental leave or 

had found a job outside the police corps, yet the above facts could not have hindered the compliance with 

ǘƘŜ ǎǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ ƻŦŦŜƴŎŜǎ ǘƘŀǘ ŜƴƧƻȅ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ǳƴŘŜǊ !ǊǘƛŎƭŜ о ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƛƴ 

a speedy manner. An inexcusable delay in launching the criminal prosecution on the part of the Police 

Department was deemed a violation of the procedural conditions by the Constitutional Court, thus 

amounting to a violation of the rights under Article 3 of the Convention. As regards the assessment of the 

procedure of the Judicial Police Office, the ŎŀǎŜ ǿŀǎ ǊŜŦŜǊǊŜŘ ǘƻ ǘƘŜƳ ƻƴ мо CŜōǊǳŀǊȅ нлло ŀƴŘ YΦ 2Φ ǿŀǎ 

only accused on 23 June 2003 and his co-offender M. K. identified by the applicant was accused as late as 

15 April 2004. The investigation procedure from the viewpoint of timeliness and completeness was 

assessed also unacceptable by the Constitutional Court from the constitutional perspective. The 

Constitutional Court pointed out at some other errors in the proceedings. The applicant raised objections 

concerning the classification of the offence as well as the investigation procedure and nevertheless was 

only interrogated once on 11 March 2003, i.e. at a time when no suspect was yet accused. The suspects had 

been identified from the very beginning, yet the first suspect was accused after nearly 1 year after a 

criminal complaint had been filed and the second suspect was accused after more than 20 months. The 

ŀǇǇƭƛŎŀƴǘΩǎ ƻōƧŜŎǘƛƻƴǎ ǿŜǊŜ ǿŜƭƭ-ŦƻǳƴŘŜŘ ŀƴŘ ƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘΩǎ ƻǇƛƴƛƻƴ ǘƘƛǎ ŦŀŎǘ ǿŀǎ ŎƻƴŦƛǊƳŜŘ 

ōȅ ǘƘŜ DŜƴŜǊŀƭ tǊƻǎŜŎǳǘƛƻƴΩǎ hŦŦƛŎŜ ŀŎŎŜǇǘƛƴƎ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƳǇƭŀƛƴǘǎΦ ¢ƘŜ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ 

confirmed a violation of Article 3 of the Convention also in the procedure of the Judicial Police Office. The 

Constitutional Court awarded the applicant a just satisfaction amounting to SKK 100,000.92 

In the case IŀƧŘǳƻǾł ǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (judgment of 30 November 2010) the applicant alleged that 

the domestic authorities had violated her rights under Article 8 of the Convention by the District Court 

failing to comply with their statutory obligation to order that her former husband A. be detained in an 

institution for psychiatric treatment, following his criminal conviction. 

The circumstances of the case may be summarized as follows: On 21 August 2001 the applicant's 

(now former) husband, A., attacked her both verbally and physically while they were in a public place. The 

applicant suffered a minor injury and feared for her life and safety. This led her and her children to move 

out of the family home and into the premises of a non-governmental orgaƴƛǎŀǘƛƻƴ ƛƴ YƻǑƛŎŜΦ hƴ нт ŀƴŘ ну 

August 2001 A. repeatedly threatened the applicant, inter alia, to kill her and several other persons. 

Criminal proceedings were brought against him and he was remanded in custody. In the course of the 

criminal proceedings, experts established that the accused suffered from a serious personality disorder. His 

ǘǊŜŀǘƳŜƴǘ ŀǎ ŀ ǇǎȅŎƘƛŀǘǊƛŎ ƘƻǎǇƛǘŀƭ ǿŀǎ ǊŜŎƻƳƳŜƴŘŜŘΦ hƴ т WŀƴǳŀǊȅ нллн ǘƘŜ 5ƛǎǘǊƛŎǘ /ƻǳǊǘ YƻǑƛŎŜ L 

convicted A. The court decided not to impose a prison sentence on him and held that he should undergo 

psychiatric treatment. At the same time, the court released him from detention on remand. A. was then 

ǘǊŀƴǎǇƻǊǘŜŘ ǘƻ ŀ ƘƻǎǇƛǘŀƭ ƛƴ YƻǑƛŎŜΦ ¢Ƙŀǘ ƘƻǎǇƛǘŀƭ ŘƛŘ ƴƻǘ ŎŀǊǊȅ ƻǳǘ ǘƘŜ ǘǊŜŀǘƳŜƴǘ ǿƘƛŎƘ !Φ ǊŜǉǳƛǊŜŘΣ ƴƻǊ ŘƛŘ 

the District Court order it to carry out such treatment. A. was released from the hospital on 14 January 

2002. After his release from hospital, A. verbally threatened the applicant and her lawyer. On 14 and 16 

January 2002, respectively, the applicant's lawyer and the applicant herself filed criminal complaints against 

him. They also informed the District Court about his behaviour and of the new criminal complaints they had 

filed. On 21 January 2002 A. visited the applicant's lawyer again and threatened both her and her 
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employee. On the same day he was arrested by the police and accused of a criminal offence. On 22 

February 2002 the District Court arranged for psychiatric treatment of A. in accordance with its decision of 

7 January 2002. He was consequently transported ǘƻ ŀ ƘƻǎǇƛǘŀƭ ƛƴ tƭŜǑƛǾŜŎΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘ ŦƛƭŜŘ ŀ ŎƻƳǇƭŀƛƴǘ 

with the Constitutional Court. under Article 127 of the Constitution. The Constitutional Court rejected the 

applicant's complaint claiming that the applicant should have pursued an action for the protection of her 

personal integrity before the ordinary courts.   

The Court in its judgment of 30 November 2010 held violation of Article 8 of the Convention. As for 

application admissibility, the Court considers that the Government have failed to show, with reference to 

demonstrably established consistent case-law in cases similar to the applicant's, that their interpretation of 

the scope of the action for protection of personal integrity was, at the material time, sufficiently certain not 

only in theory but also in practice and offered at least some prospects of success. In making this conclusion, 

the Court has also taken into consideration the applicant's personal circumstances, the particular 

vulnerability of victims of domestic violence and the need for active State involvement in their protection. 

The Court did not accept the Government's objection as to the exhaustion of domestic remedies in the 

ŦƻǊƳ ƻŦ ŀƴ ŀŎǘƛƻƴ ŦƻǊ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΨǎ ǇŜǊǎƻƴŀƭ ƛƴǘŜƎǊƛǘȅΦ !ǎ ŦƻǊ ǘƘŜ ƳŜǊƛǘǎΣ ƘŀǾƛƴƎ ǊŜƎŀǊd to 

ǘƘŜ ǊŜƭŜǾŀƴǘ ŦŀŎǘǎ ƻŦ ǘƘŜ ŎŀǎŜ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀŎƪƴƻǿƭŜŘƎŜƳŜƴǘ ǘƘŀǘ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƛǎ ƴƻǘ 

manifestly ill-founded, the Court finds that the lack of sufficient measures taken by the authorities in 

reaction to A.'s behaviour, notably the District Court's failure to comply with its statutory obligation to 

order his detention for psychiatric treatment following his conviction on 7 January 2002, amounted to a 

breach of the State's positive obligations under Article 8 of the Convention to secure respect for the 

applicant's private life. 

As for just satisfaction, the Court awarded the applicant EUR 4,000 in respect of compensation of 

non-pecuniary damage and EUR 1,000 in respect of legal costs and expenses. 

In the case V. C. vs. Slovak Republic (judgment of 8 November 2011) The applicant maintained that 

the respondent State had failed to comply with its obligation under the procedural limb of Article 3 to carry 

out an effective investigation into her sterilisation. A criminal investigation into the case should have been 

started at the initiative of the authorities after they had been informed about the interference. The general 

investigation into the sterilisation of Roma women which the Government had initiated could not be 

considered effective iƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƻǿƴ ŎŀǎŜΦ {ƛƳƛƭŀǊƭȅΣ ǘƘŜ ŎƛǾƛƭ ǇǊƻŎŜŜŘƛƴƎǎ ōǊƻǳƎƘǘ ōȅ ǘƘŜ 

applicant had not complied with the requirements of Article 3. In particular, the applicant had been placed 

in a difficult position as the courts had been bound to examiƴŜ ǘƘŜ ŎŀǎŜ ƻƴƭȅ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΩ 

submissions, and the burden of proof had lain on the latter. Those proceedings had not led to the 

ƛŘŜƴǘƛŦƛŎŀǘƛƻƴ ŀƴŘ ǇǳƴƛǎƘƳŜƴǘ ƻŦ ǘƘƻǎŜ ǊŜǎǇƻƴǎƛōƭŜΦ ¢ƘŜ DƻǾŜǊƴƳŜƴǘ ŘƛǎŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

arguments. In their view, there had been no breach of Article 3 under its procedural limb, given that the 

alleged practice of forced sterilisation of Roma women had been thoroughly examined in the context of the 

criminal proceedings initiated by the Government Office and a group of experts established by the Ministry 

ƻŦ IŜŀƭǘƘΦ !ƴȅ ǎǇŜŎƛŦƛŎ ƻōƭƛƎŀǘƛƻƴǎ ƛƴŎǳƳōŜƴǘ ƻƴ ǘƘŜ {ǘŀǘŜ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎŀǎŜ ƘŀŘ ōŜŜƴ 

complied with in the context of the civil proceedings initiated by her.  

The Court has found above that the way in which the hospital staff acted was open to criticism, given 

that the applicant had not given her informed consent to the sterilisation. However, the information 

available does not indicate that the doctors acted in bad faith, with the intention of illΆtreating the 

applicant. In this respect the present case differs from other cases in which the Court held that the 

domestic authorities should start a criminal investigation of their own initiative once the matter had come 
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to their attention. The applicant had the possibility of requesting a criminal investigation into her case but 

did not avail herself of it. She sought redress by means of an action under Articles 11 et seq. of the Civil 

Code for protection of her personal integrity. In the context of the civil proceedings she was entitled to 

submit her arguments with the assistance of a lawyer, indicate evidence which she considered relevant and 

appropriate and have an adversarial hearing on the merits of her case. The civil proceedings lasted for two 

years and one month over two levels of jurisdiction, and the Constitutional Court subsequently decided on 

ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƻƳǇƭŀƛƴǘ ŎƻƴŎŜǊƴƛƴƎ ƘŜǊ ǊŜƭŜǾŀƴǘ ǊƛƎƘǘǎ ǳƴŘŜǊ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǿƛǘƘƛƴ ǘƘƛǊǘŜŜƴ ƳƻƴǘƘǎΦ 

Hence, the applicant had an opportunity to have the actions of the hospital staff which she considered 

unlawful examined by the domestic authorities. The domestic courts dealt with her case within a period of 

ǘƛƳŜ ǿƘƛŎƘ ƛǎ ƴƻǘ ƻǇŜƴ ǘƻ ǇŀǊǘƛŎǳƭŀǊ ŎǊƛǘƛŎƛǎƳΦ Lƴ ǾƛŜǿ ƻŦ ǘƘŜ ŦƻǊŜƎƻƛƴƎΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀǊgument that the 

respondent State failed to carry out an effective investigation into her sterilisation, contrary to its 

obligations under Article 3, cannot be accepted. There has therefore been no procedural violation of Article 

3 of the Convention. 

In the case ½ǳōŀƯ ǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (judgment of 9 November 2010) the applicant claimed a 

Ǿƛƻƭŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ у ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŘǳŜ ǘƻ ŀ ƘƻǳǎŜ ǎŜŀǊŎƘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘƻƳŜΦ Lƴ ǘƘƛǎ ǊŜƎŀǊŘ ǘƘŜ 

applicant alleged, in particular, that his house had been searched in breach of Art. 84 of the Code of 

Criminal Procedure and that the house search had been unfounded. The Constitutional Court addressed the 

ŀǇǇƭƛŎŀƴǘΩǎ ƛƴŘƛǾƛŘǳŀƭ ƻōƧŜŎǘƛƻƴǎ ōŀǎŜŘ ƻƴ ŀ ŎƻƳǇƭŀƛƴǘǎ ƭƻŘƎŜŘ ǳƴŘŜǊ !ǊǘΦ мнт ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΦ ¢ƘŜ 

Constitutional Court dismissed the applicant's complaint in March 2006. The Government objected that, as 

regards the justification for the search order and the search of the applicant's house on the basis of it, it 

was open to the applicant to seek redress before the criminal court dealing with the case, as indicated in 

the Constitutional Court's decision. The Court notes that the original criminal proceedings were 

discontinued at the pre-trial stage. It was therefore impossible for the applicant to claim any redress before 

a criminal court as suggested in the Constitutional Court's decision.  

As regards the merits of the application, the Court found that the search had a basis in the domestic 

legal system, namely Articles 82 et seq. of the Code of Criminal Procedure.. Moreover, that it was 

conducted in connection to a crime investigation, i.e. the search had pursued the legitimate aim of 

preventing crime. The Court noted that the applicant was in the position of an injured party in the context 

of criminal proceedingsΦ ¢ƘŜ /ƻǳǊǘ ƛǎ ƴƻǘ ǇŜǊǎǳŀŘŜŘ ōȅ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀǊƎǳƳŜƴǘ ŦƻǊ ǘƘŜ ƘƻǳǎŜ ǎŜŀǊŎƘΣ 

namely that the authorities presumed that the applicant might decline to submit the painting out of fear 

that he would be unable to obtain damages from the perpetrators of the crime. The applicant had no 

apparent reason for refusing to co-operate with the prosecuting authorities and thus exposing himself to 

the risk of a sanction, possibly a criminal one. The Court noted that the subsequent developments are in 

line with the above consideration because one and a half months later the police contacted the applicant 

and requested, under Article 78 of the Code of Criminal Procedure, that the painting be handed over to 

them. The applicant complied with the request immediately. The Court noted that the scope of the search 

was limited to a visual examination of the premises, and that it was carried out in the presence of a third 

person who was not involved in the case. The Court nevertheless considers relevant the applicant's 

argument that the presence of the police at his house could have repercussions for his reputation. The 

Court concluded that the search of the applicant's house, carried out without sufficient grounds, when the 

applicant was not suspected of any criminal offence but was an injured party in the criminal case in issue, 

ǿŀǎ ƴƻǘ άƴŜŎŜǎǎŀǊȅ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅέΦ ¢ƘŜǊŜ Ƙŀǎ ŀŎŎƻǊŘƛƴƎƭȅ ōŜŜƴ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ у ƻŦ ǘƘŜ 

Convention. 
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Some rights of crime victims under Article 6 of the Convention (right to a fair trial) 

Onƭȅ ǘƘŜ ŀŎŎǳǎŜŘ ǇŜǊǎƻƴ Ƴŀȅ ōŜ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǘƘŜ άŎǊƛƳƛƴŀƭ ǇŀǊǘέ ǳƴŘŜǊ !ǊǘƛŎƭŜ с ƻŦ ǘƘŜ 

Convention. The injured party (crime victim) does not have any rights in the criminal proceedings under 

Article 6, insofar as its applicability is based on ŀ άŎǊƛƳƛƴŀƭ ŀŎŎǳǎŀǘƛƻƴέ ƻŦ ŀ ǘƘƛǊŘ ǇŜǊǎƻƴΣ ŀƴŘ ƴƻǘ ŜǾŜƴ ǘƘŜ 

right to instigate the prosecution of a third person. If a private legal action is admissible by the legal system 

concerned, in which damages in connection with the criminal offence may be claimed concurrently or if 

such claims may be raised in adhesive proceedings, Article 6 section 1 is applied in respect to the injured 

ǇŀǊǘȅ ƛƴ ǘƘŜ άŎƛǾƛƭ ǇŀǊǘέΦ  

In the case [ƻǾŜőŜƪ ŀƴŘ ƻǘƘŜǊǎ ǾǎΦ {ƭƻǾŀƪ wŜǇǳōƭƛŎ (judgment of 21 December 2010) the applicants 

were clients of a private non-banking investment company SUN, a.s. and sued the Slovak Republic for a 

violation under Article 6 section 1 of the Convention in respect of undue delays in the criminal proceeding, 

in which they claimed compensation of damages aǎ ŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴǎΦ ¢ƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ƛƴŘƛǾƛŘǳŀƭ ŎƭŀƛƳǎ ǘƻ 

damages were later excluded by the Supreme Court from the criminal proceeding and they were referred 

ǘƻ ŎƛǾƛƭ ǇǊƻŎŜŜŘƛƴƎǎΦ Lƴ ǘŜǊƳǎ ƻŦ ǘƘŜ ƛƴŎƻƳǇŀǘƛōƭŜ ƭŜƴƎǘƘ ƻŦ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ǿƛǘƘ ǘƘŜ άǊeasonable 

ǘƛƳŜέ ǊŜǉǳƛǊŜƳŜƴǘΣ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎ ƻōƧŜŎǘŜŘ ǳƴŘŜǊ !ǊǘƛŎƭŜ мо ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǘƘŀǘ ǘƘŜȅ ŘƛŘ ƴƻǘ ƘŀǾŜ ŀƴȅ 

effective remedy available on the national level. The applicants lodged a complaint with the Constitutional 

Court on a violation of their rigƘǘ ǘƻ ŀ ƘŜŀǊƛƴƎ άǿƛǘƘƻǳǘ ǳƴƧǳǎǘƛŦƛŜŘ ŘŜƭŀȅέ ŀƴŘ άǿƛǘƘƛƴ ŀ ǊŜŀǎƻƴŀōƭŜ ǘƛƳŜέΦ 

In August 2002 the Constitutional Court declared the complaint inadmissible. It observed that the primary 

aim of criminal proceedings was to detect criminal offences and to punish perpetrators and not to 

determine aggrieved parties' claims for damages. Aggrieved parties' claims for damages were of a private-

law nature and were predominantly to be asserted before the civil courts. 

In its judgment of 21 December 2010 the Court declareŘ ŀŘƳƛǎǎƛōƭŜ ǘƘŜ ŀǇǇƭƛŎŀƴǘǎΩ ŎƻƳǇƭŀƛƴǘ 

concerning the unreasonable length of proceedings. The remaining part of the application was declared 

ƛƴŀŘƳƛǎǎƛōƭŜΦ ¢ƘŜ /ƻǳǊǘ ŘƛǎŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ !ǊǘƛŎƭŜ с ǎŜŎǘƛƻƴ м ƻŦ ǘƘŜ 

Convention was inapplicable to the present case due to the fact that the applicants had been excluded with 

their individual claims for damages from the criminal proceedings. In this regard the Court noted that until 

a decision was adopted by the Supreme Court to exclude the injured parties from the criminal proceedings, 

the applicants had a right to have their individual claims for damages resolved within a reasonable time. 

Furthermore, the Court considered that in the instant case the length of the proceedings was excessive and 

ŦŀƛƭŜŘ ǘƻ ƳŜŜǘ ǘƘŜ άǊŜŀǎƻƴŀōƭŜ ǘƛƳŜέ ǊŜǉǳƛǊŜƳŜƴǘΦ ¢ƘŜǊŜ Ƙŀǎ ŀŎŎƻǊŘƛƴƎƭȅ ōŜŜƴ ŀ ōǊŜŀŎƘ ƻŦ !ǊǘƛŎƭŜ с Ϡ м ƻŦ 

the Convention. Having examined all the material submitted to it, the Court considers that although the 

length of the criminal proceedings has been in part due to the complexity of the case, the Court cannot 

disregard the fact that it took over two years and three months to set up a special investigation unit. Delays 

in the pre-trial stage were also acknowledged by the Bratislava V District Office of Public Prosecution. The 

Court awarded the applicants a total of 56,150 EUR in respect of compensation of non-pecuniary damage 

and 63.50 EUR in respect of administrative expenses. The Court dismissed the remainder of the applicants' 

claim for just satisfaction.  

W¦5ǊΦ aŀǊƛŎŀ tƛǊƻǑƝƪƻǾłΣ ŀƎŜƴǘ ƻŦ ǘƘŜ {ƭƻǾŀƪ wŜǇǳōƭƛŎ ōŜŦƻǊŜ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎ 
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{ƱŀǿƻƳƛǊ .ǳŎȊƳŀΣ wŀŦŀƱ YƛŜǊȊȅƴƪŀ: Protection of victims of crime in the view of the Directive 2012/29/EU 

establishing minimum standards on the rights, support and protection of victims of crime in the 

European Union and the Directive 2011/99/EU on the European protection order 

Introduction 

Protection of the victims of crime has been recently become one of the most outstanding issues 

relating to the evolution of the criminal proceedings in the fields of legislation and practice. Strengthening 

ƻŦ ǘƘŜ ǾƛŎǘƛƳǎΩ ǇǊƻǘŜŎǘƛƻƴ Ƙŀǎ ōŜŎƻƳŜ ǎǳōƧŜŎǘ ƻŦ ǎtandard-setting in domestic legal system, as well as on 

the UE level. In the latter respect attention must be paid to two directives: Directive2012/29/EUof the 

European Parliament and of the Council of 25 October 2012establishing minimum standards on the rights, 

support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA93 and 

Directive 2011/99/EU of the European Parliament and of the Council of 13 December 2011 on the 

European protection order94. 

The in-depth analysis of both of aforementioned legal acts, as well as others instruments for 

protection of victims, has to take into consideration a basic fact, that the criminal proceedings, as 

traditionally understood, has not been tailored for protection and support for the victims. Its first and main 

goals are focused on collection and verification of evidence, the findings relating to the deed in question as 

to the person of the perpetrator, fixing the guilt and ς potentially ς the penalty. The protection of victims 

has used to be deemed a secondary purpose of the criminal proceedings. Thus, it should be considered 

whether it can become its equivalent goal, together with all the issues relating to the perpetrator. Bearing 

in mind that these goals require sometimes specific approach and measures, applied during the 

proceedings, it should be also examined if the protection of victim can be exercise without prejudice to 

efficient counteracting and fighting criminality.   

¢ƘŜ 9¦Ωǎ ƭŜƎŀƭ ŜƴǾƛǊƻƴƳŜƴǘ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǇǊƻǘŜŎǘƛƻƴ ƻŦ Ǿƛctims of crime 

The need of setting the standards for protection of victims of crime at the EU level, is deemed a side-

effect of successful establishment an area of freedom of movement and residence, from which citizens 

benefit by increasingly travelling, studying and working in countries other than those of their residence. The 

removal of internal borders and the increasing exercise of the rights to freedom of movement and 

residence have led as a consequence to an increase in the number of people who become victims of a 

criminal offence and become involved in criminal proceedings in a Member State other than that of their 

residence.95 

First comprehensive standard-setting instrument in this field was the Council Framework Decision 

2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings96. Nonetheless, time has 

shown that this pioneer endeavor to introduce common UE standards of protection of victims of crime did 

not succeed. The report prepared by the Commission97 pointed out that the aim of harmonizing legislation 

in the ŦƛŜƭŘ ƻŦ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ ƘŀŘ ƴƻǘ ōŜŜƴ ŀŎƘƛŜǾŜŘ ŘǳŜ ǘƻ ǘƘŜ ǿƛŘŜ ŘƛǎǇŀǊƛǘȅ ƛƴ ƴŀǘƛƻƴŀƭ ƭŀǿǎΦaƻǊŜƻǾŜǊΣ ƛƴ 
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many cases the Member States tried to transpose the Framework Decision using non-binding instruments, 

such as: guidelines, charters and recommendations. Therefore, the effect of the implementation of the 

Framework Decision of 2001 was deemed unsatisfactory.98 

Outside of the judicial cooperation in criminal matters, Council Directive 2004/80/EC of 29 April 2004 

relating to compensation to crime victims99 introduced a system, which allows victims to obtain 

compensation in another Member State100. However, this afford itself, as covering merely one specific 

ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ǾƛŎǘƛƳǎΩ ǇǊƻǘŜŎǘƛƻƴΣ ǿŀǎ ƻōǾƛƻǳǎƭȅ ƴƻǘ ǎǳŦŦƛŎƛŜƴǘ ǘƻ ŘŜŀƭ with in a satisfactory manner with 

such complex and multifaceted question.  

In 10 and 11 December 2009 the European Council adopted so called Stockholm Programme. The 

ƻŦŦƛŎƛŀƭ ǘƛǘƭŜ ƻŦ ǘƘŀǘ ŘƻŎǳƳŜƴǘ ǿŀǎ ά!ƴ ƻǇŜƴ ŀƴŘ ǎŜŎǳǊŜ 9ǳǊƻǇŜ ǎŜǊǾƛƴƎ ŀƴŘ ǇǊƻǘŜŎǘƛƴƎ ŎƛǘƛȊŜƴǎέΦ Lƴ ǘƘƛǎ 

paper, the Commission and the Member States were requested to examine possible improvement 

legislation and practical support measures for the protection of victims, including for victims of terrorism, 

as a priority101. 

The need to take specific action in order to establish a common minimum standard of protection of 

victims of crime and their rights in criminal proceedings throughout the European Union was highlighted 

also in the Resolution of the European Parliament to the Council on the development of a European Union 

criminal justice area102. In this paper the European Parliament called for the adoption of a comprehensive 

legal framework offering victims of crime the broadest protection, including adequate compensation and 

witness protection, notably in organised crime cases. Moreover, in the Council Conclusions on a strategy to 

ensure fulfillment of the rights of, and improve support to, persons who fall victim to crime in the European 

Union103, adopted in 2009, the necessity to develop victim support was stressed. Finally, the Resolution on 

a roadmap for strengthening the rights and protection of victims, in particular in criminal proceedings, 

adopted by the Council, during the Hungarian Presidency in 2011, provided for a list of concrete actions to 

be undertaken in the EU to that end104.  The following measures were provided in this document: 

Measure A: Directive replacing Council Framework Decision 2001/220/JHA; 

Measure B: Recommendation or recommendations on practical measures and best practices in 

relation to the Directive set out in Measure A; 

Measure C: Regulation on mutual recognition of protection measures for victims taken in civil 

matters; 

Measure D: Review of the Council Directive 2004/80/EC (in order to assess whether existing 

procedures for the victim to request compensation should be revised and simplified, and to present any 

appropriate legislative or non-legislative proposals in the area of compensation of victims of crime); 
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Measure E: The Commission has been invited to propose through Recommendations practical 

measures and suggest best practices to provide guidance to Member States in the process of dealing with 

the specific needs of victims.  

Taking due account of the urgent need to make the rights of suspects and accused on one side and 

victims on the other side, the European Commission submitted on 18 May 2011 a package of instruments 

aimed at improving the current system of protection of victims. The package included a Communication on 

protection of victims of crime as well as the Proposal for a Directive establishing minimum standards on the 

rights, support and protection of victims of crime105 and the Proposal for a Regulation on mutual 

recognition of protection measures in civil matters (hereinafter referred to as EPO in civil matters)106. The 

package poses necessary component which aims to supplement the horizontal mechanism to protect 

victims and strengthen their rights. It supplemented the initiative taken by the Member States for a 

Directive on the European Protection Order, which concerns the mutual recognition of protection measures 

taken in criminal matters. The Directive of the European Parliament and of the Council 2011/91/EU of 13 

December 2011 on European Protection Order, adopted under the Polish Presidency in 2011, established a 

mechanism allowing a judicial or equivalent authority in a Member State, in which a protection measure 

has been adopted with a view to protecting a person against a criminal act endangering his life, physical or 

psychological integrity, dignity, personal liberty or sexual integrity, to issue a European protection order 

enabling a competent authority in another Member State to continue the protection, following criminal 

conduct, or alleged criminal conduct.  

The main features of the Directive establishing minimum standards on the rights, support and 

protection of victims of crime 

Definitions 

Article 2 contains definitions applicable for the purpose of this Directive, such as the definition of a 

victim (Article 2.1 letter a and of family members in Article 2.1 letter b). 

In addition, a distinction is made between family members of a victim whose death has been directly 

caused by a criminal offence and who has suffered harm as a result, and family members of victims who do 

not fall within the definition of victim, but still are granted a number of the rights under this Directive.  

During the working group meetings a majority of Member States agreed that family members should 

be defined by national law. This view was strongly opposed by the Commission.  

Since the very beginning of negotiations, delegations have stressed the need for limiting the number 

of family members of victims pointing out that the notion of "family members" would  potentially include a 

large number of persons. Member States' concerns were related to, in particular, that the course of 

criminal proceedings might be affected, the likely delay of proceedings and the additional administrative 

burden and increased costs. In cases of large families, internal conflicts of interests between family 

members, cases concerning sexual abuse involving family members, the number of family members who 

would be granted the rights under this Directive might have to be limited.  

The compromise worked out by the Council and approved by the European Parliament allows 

Member States to establish procedures aimed at determining which family members of deceased victims 

may have priority in relation to the exercise of the rights under this Directive. This means that Member 
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States may additionally establish procedures limiting the number of family members who otherwise would 

have rights under this Directive (for instance the right to access victim support services). 

Access to specific rights depending on the role of victims in the criminal justice system of Member 

States 

The role of victim in the criminal justice system varies in each Member State, depending on the 

national system. There are namely Member States where the victim plays an important role in criminal 

proceedings and where their status is equal to quarantines granted for suspects or accused. Nevertheless, 

there are also systems where the role of the victim is rather poor and may be limited only to the role of 

witness or to a participant in the proceedings, excluding the position as a party. Therefore, to cover the 

solutions provided for in the legislation of all Member States there were described some criteria in order to 

define the role of the victim. The criteria are as follows: 

- the national system provides for a legal status as a party to the criminal proceedings;  

-  the victim is under a legal requirement or is requestedi to actively participate in criminal 

proceedings, such as witnesses; or 

- the victim has a legal entitlement under national law to actively participate in criminal proceedings 

and is seeking to do so, where the national system does not provide for a legal status as a party to the 

criminal proceedings. 

Thus it was possible to reach the compromise on the definition of the role of the victim in relation to 

the following rights: right to information about the case (Article 6), to interpretation and translation (Article 

7), right to have any decision not to prosecute reviewed (Article 11), right to reimbursement of expenses 

(Article 14), right to appoint a special representative for the child victim if the holders of parental 

responsibility are precluded from representing the child (Article 24 let.b 

Definition of vulnerable victims 

This definition and scope of rights granted to this specific category of victims caused intense 

discussion since the very beginning as to whether establishing a presumptive list of vulnerable victims was 

the right approach. The necessity to establish an individual assessment to include specific victims in the 

above mentioned category was mostly the preferred solution for the Member States. It had been stressed 

that any victim could be vulnerable, and a mechanism of individual assessment to determine whether this 

was the case should be established.  

The Commission proposed to make a presumptive list of vulnerable victims. Nevertheless, many 

delegations objected strongly to having any categories - which criteria were to be used, some wanted to 

include victims of terrorism or victims of domestic violence as well as victims of other types of crime just as 

severe. Many supported the individual assessments as a basis, to be carried out in accordance with national 

procedures on a case-by-case basis. The latter position was the ground for the compromise reached by the 

Council. No exemplification of vulnerable victims was specified in the operative part of the text and the 

specification of them was inserted in the preamble. 

This approach had been changed in trilogue with theEuropean Parliament due to the strong 

opposition of theEuropean Parliament and led to the change of the notion of this category of victims. The 

term vulnerable victims has been replaced by the notion of victims with specific protection needs. Also the 

categories of victims who may be covered by this notion were specified. In this regard were mentioned 
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victims of terrorism, organised crime, human trafficking, gender-based violence, violence in a close-

relationship, sexual violence, exploitation or hate crime; and victims with disabilities. Nevertheless, the 

mechanism of individual assessment remained unchanged and it should be based on: 

(a) the personal characteristics of the victim; 

(b) the type or nature of the crime; and 

(c) the circumstances of the crime 

 

In the context of the individual assessment, particular attention shall be paid to victims who have 

suffered considerable harm due to the severity of the crime; victims who have suffered a crime 

committed with a bias or discriminatory motive which could, in particular, be related to their personal 

characteristics; victims whose relationship to and dependence on the offender make them particularly 

vulnerable. For the purposes of this Directive, child victims shall be presumed to have specific protection 

needs due to their vulnerability. 

Gender ς based violence and violence in close relationship 

In the opinion of the European Parlimanet the protection of  victims of gender-based violence and 

violance in close relationship was very important. In this respect the Stockholm programme had been 

revoked as both categories of victims were mentioned as the most vulnerable victims. 

The Stockholm programme mentions this category of victims explicitly in section 2.3.4, stating that 

those who are most vulnerable or who find themselves in particularly exposed situations, such as persons 

subjected to repeatedviolence in close relationships, victims of gender based violence, or persons who fall 

victim to other types of crimes in a Member State of which they are not nationals or residents, are in need 

of special support and legal protection. 

In order to reach the compromise with the EP, there had to be found a solution on how to deal with 

victims of gender-based violence in the context of the Directive.  In the preliminary part of the trilogue the 

9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ƛƴǎƛǎǘŜŘ ƻƴ ƘŀǾƛƴƎ ŀ ŘŜŦƛƴƛǘƛƻƴ ƻŦ Ψgender-ōŀǎŜŘ ǾƛƻƭŜƴŎŜΩ ŀƴŘ ƻŦ Ψviolence in close 

ǊŜƭŀǘƛƻƴǎƘƛǇΩ included in the operative part of the text (Article 2). The Member States strongly opposed this 

approach. In the course of the negotiations the European Parliament agreed on having the definion of  both 

categories of victims mentioned elsewhere in the Directive as long as the issue would be sufficiently 

covered and the necessary assistance, support and protection to this type of victims is provided. 

¢ƘŜ 9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘΩǎ ǊŜǉǳŜǎǘ ƘŀŘ ōŜŜƴ ƳŜǘ ōȅ ƛƴǎŜǊǘƛƴƎ ŀ ǊŜŦŜǊŜƴŎŜ ǘƻ ǾƛŎǘƛƳǎ ƻŦ ƎŜƴŘŜǊ-based 

violence and violence in close relationship in Article 9.3  dealing with  "Support available from victim 

support services" (targeted and integrated support for victims with specific needs), in Article 22.3 which 

exemplifies victims with specific protection needs, in Article 26.2 which relates to the obligation imposed 

on the Member States to provide the co-operation that aims at reducing the risk of secondary and repeat 

victimisation in particular concerning victims of gender-based violence" and of violence in close relationship 

as well as by adding  explanatory recitals describing the phenomenon of gender-based violence" and of 

violence in close relationship(recital 17 and 18). The recitals had been aligned to the Council of Europe 

Convention of 7 April 2011 on preventing and combating violence against women and domestic violence. 



121 
Co-funded by the Criminal Justice  
Programme of the European Union 

   

The main achievements resulting from the adoption of the Directive 2012/29/EU107 

The above presented rights were of particular importance to the Member States, to the 

Commission and to the European Parliament. However, it does not mean that the other rights set out in 

the Directive were less crucial. Notwithstanding, during the negotiations they had not caused so much 

problems as those specified above.  

In general all rights covered by the Directive are targeted to all victims. Nonetheless, there are 

some examples where only specific types of victims may be provided with some of those rights. Their 

application may be limited due to the following reasons: 

free of charge access to interpretation and translation granted to victims who do not understand or 

speak the language of the criminal proceedings concerned, upon their request (Article 7 of the Directive 

2012/29/EU). However, access to interpretation and translation may be applied in case a victim requested 

to do so as well as be limited to the specific information such as in case of translation to a final judgment in 

a trial or to information enabling the victim to know about the state of the criminal proceedings, unless in 

exceptional cases the proper handling of the case may be adversely affected by such notification; 

right to legal aid is restricted only to victims having status of parties to criminal proceedings which 

means that this right applies only to those Member States where exists a possibility to be a party to the 

criminal proceedings exists under the national law (Article 13 of the Directive 2012/29/EU); 

the legal possibility to be reimbursed of expenses incurred as a result of participation in criminal 

proceedings is limited only to victims playing an active role (Article 14 of the Directive 2012/29/EU). This 

means that Member States are required to reimburse only necessary expenses of victims in relation to their 

participation in criminal proceedings and should not be required to reimburse victims' legal fees. The 

Member States may also impose conditions in regard to the reimbursement of expenses in national law, 

such as time limits for claiming reimbursement, standard rates for subsistence and travel costs and 

maximum daily amounts for loss of earnings (recital 47 of the preamble to the Directive 2012/29/EU); 

some rights are designated only to victims who are residents in other Member State than that 

where the criminal offence was occurred. This gives rise to make a complaint to the competent authorities 

of the Member State of residencein case a victim has not done it in the Member State where the offence 

occurred (if they were unable to do so in this Member State or, in the event of a serious offence, as 

determined by national law of that Member State, if they do not wish to do so). Those victims shall have 

recourse to the provisions laid down in the Convention on Mutual Assistance in Criminal Matters between 

the Member States of the European Union of 29 May 2000108 on hearing to be provided with use of video 

conferencing or telephone conference calls (Article 17 of the Directive 2012/29/EU); 

Although there have been mentioned some limitations in the applications of specific rights to all 

victims, the general assessment of the content of the Directive 2012/29/EU is obviously positive. The 

comparison with the Framework Decision 2001/220/JHA does not leave any space for doubts that the 

5ƛǊŜŎǘƛǾŜ нлмнκнфκ9¦ ƛǎ ŀ ƳƻŘŜǊƴ ŀƴŘ ŀƴ ŜŦŦŜŎǘƛǾŜ ǘƻƻƭ ǘƻ ǎǘǊŜƴƎǘƘŜƴ ǾƛŎǘƛƳǎΩ ǊƛƎƘǘǎ ǘƘǊƻǳƎƘƻǳǘ 9¦Φ 

Awareness of rights covered by the Directive allows a victim to understand the criminal proceedings and to 

be understood. This may be achieved also by the access to the interpretation and translation. All those 

rights are particularly important for victims travelling throughout Europe. We have to bear in mind that 

everybody might fall into crime in a foreign country. Therefore, the awareness of being treated in a 
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respectful and sensitive manner in the host country in the same way as in the country of origin facilitates 

the quality of travelling and of living in different EU countries. 

The Directive improves not only the rights of EU citizens but also all victims of crimes committed 

ǿƛǘƘƛƴ ǘƘŜ 9¦ ŜǾŜƴ ƛŦ ǘƘŜȅ ŎƻƳŜ ŦǊƻƳ ƻǘƘŜǊ ŎƻǳƴǘǊƛŜǎΦ {ƻ ǘƘŜ ƘƛƎƘŜǊ ǎǘŀƴŘŀǊŘǎ ƻŦ ǾƛŎǘƛƳǎΩ ǘǊŜŀǘƳŜƴǘ ǿƛƭƭ 

also positively change the view of how the EU is perceived outside of Europe109.   

The main features of the Directive on European protection order 

The European protection order (EPO) Directive has been the initiative of the group of the Members 

States, namely Belgium, Bulgaria, Estonia, Spain, France, Italy, Hungary, Poland, Portugal, Romania, Finland 

and Sweden. The original idea came up from Spain and the work started under Spanish presidency. It was 

completed under Polish presidency with adoption Directive 2011/99/EU of The European Parliament and of 

the Council of 13 December 2011 on the European protection order.  

The scope of the EPO Directive 

The EPO Directive does neither create obligations to modify national systems for adopting protection 

measures nor does create obligations to introduce such measures into domestic laws of the Member 

States. It introduces the mechanism for mutual recognition of the measures already existing in the national 

legal systems. The European legislators were fully aware that the models of protection of victims in the EU 

Member States differ, as they stem from different legal traditions. Nevertheless, every single Member State 

developed its own procedures for protection of victims, by application so ς called protection measures, aim 

ǎǇŜŎƛŦƛŎŀƭƭȅ ǘƻ ǇǊƻǘŜŎǘ ŀ ǇŜǊǎƻƴ ŀƎŀƛƴǎǘ ŀ ŎǊƛƳƛƴŀƭ ŀŎǘ ǿƘƛŎƘ ƳŀȅΣ ƛƴ ŀƴȅ ǿŀȅΣ ŜƴŘŀƴƎŜǊ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ƭƛŦŜ ƻǊ 

phyǎƛŎŀƭΣ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŀƴŘ ǎŜȄǳŀƭ ƛƴǘŜƎǊƛǘȅΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ŘƛƎƴƛǘȅ ƻǊ ǇŜǊǎƻƴŀƭ ƭƛōŜǊǘȅ ŀƴŘ ǿƘƛŎƘ 

aim to prevent new criminal acts or to reduce the consequences of previous criminal acts. These personal 

rights of the protected person correspond with fundamental values recognized and upheld in all Member 

States.  

The EPO Directive applies to protection measures adopted in criminal matters, and does not 

therefore cover protection measures adopted in civil matters. This solution was adopted after in-depth 

discussion, resulting in the concept of introducing two separate instruments ς EPO and civil EPO, now 

covered by the Regulation (EU) No 606/2013 of 12 June 2013 on mutual recognition of protection measures 

in civil matters110. Tackling a great diversity of protection measures systems in the Member States, the 

European legislator provided that the Directive should apply to any protection measure, if available during 

criminal proceeding. For a protection measure to be executable in accordance with this Directive, it is not 

necessary that given measure was adopted by criminal court. Just the opposite, nor is the criminal, 

administrative or civil nature of the authority adopting a protection measure relevant. Thus, the nature of 

the proceeding has solely the decisive influence on possibility of issuing the EPO, no matter which authority 

is competent to impose protection measure under domestic law.  

According to Article 5 of the Directive, an EPO may be issued when a protection measure has been 

previously adopted in the issuing State. It creates complex three ς steps procedure, consisting of (1) 

adoption of a protection measure, (2) issuing an EPO and (3) recognizing and executing it by executing 

                                                           
109

See: S. Buczma, 9ǳǊƻǇŜƧǎƪƛŜ ǎǘŀƴŘŀǊŘȅ ǇƻǎǘťǇƻǿŀƴƛŀ Ȋ ƻŦƛŀǊŀƳƛ ǇǊȊŜǎǘťǇǎǘǿ ς ƴƻǿŜ ǊƻȊǿƛŊȊŀƴƛŀ, Na wokandzie 7(10) 2011, p. 
23. 
110

 OJ L 181, 29.6.2013, p. 4. 



123 
Co-funded by the Criminal Justice  
Programme of the European Union 

   

state. Nonetheless, the Directive does not cover all the protection measures, existing in the Member States. 

Its scope is confined to the following prohibitions or restrictions:  

(a) a prohibition from entering certain localities, places or defined areas where the protected person 

resides or visits;  

(b) a prohibition or regulation of contact, in any form, with the protected person, including by phone, 

electronic or ordinary mail, fax or any other means; or  

(c) a prohibition or regulation on approaching the protected person closer than a prescribed 

distance. 

It must be stressed that ς however the Directive was adopted as the instrument of judicial 

cooperation in criminal matters ς the authorities involved at all three steps of the procedure need not to be 

merely the courts competent in criminal matters. The aforementioned rule of the irrelevant nature of the 

body adopting a protection measure, applies also to all further steps of the EPO procedure. It means that 

EPO can be issued and recognized not only by criminal court, but also by a civil one, as well as by an 

administrative body ς depends on the institutional structure of protection of victims in the given Member 

States. Therefore, in relations between some EU States it may occur, that only connector between the EPO 

procedure and the criminal justice system is that the protection measure was adopted in respect the 

ongoing criminal proceeding, however none of the typical criminal justice bodies, as police, prosecution 

service or judiciary, were involved. It is clearly explained in Article 9(1), which if fine reads as ŦƻƭƭƻǿǎΥ ά¢ƘŜ 

ŜȄŜŎǳǘƛƴƎ {ǘŀǘŜ Ƴŀȅ ŀǇǇƭȅΣ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ƛǘǎ ƴŀǘƛƻƴŀƭ ƭŀǿΣ ŎǊƛƳƛƴŀƭΣ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƻǊ ŎƛǾƛƭ ƳŜŀǎǳǊŜǎΦέΦ 

EPO follows a victim 

One of the most important feature and peculiarity of EPO is that the order follows a victim. So far, 

the instruments basing on the mutual recognition of the criminal decision provided the transmission of the 

decision or order after the perpetrator, to the state where he or she moved to, intended to move or was 

supposed to be moved. In this case however this model has been entirely altered, which implies serious 

consequences for the general concept of the instrument and a relevant procedure.   

Firstly, EPO may be transmitted to more than one executing state. It may be caused by living 

conditions of the victim, while he or she moves to one country and ς for instance ς works in the other. This 

Ŏŀƴ ōŜ ŀƴ ƛǎǎǳŜ ŜǎǇŜŎƛŀƭƭȅ ƛƴ ǘƘŜ ōƻǊŘŜǊ ŎƛǘƛŜǎ ƭƛƪŜ /ƛŜǎȊȅƴ κ ¢ŠǑƝƴΦ Lƴ ǎǳŎƘ ŎŀǎŜ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ǎƘƻǳƭŘ ōŜ 

provided in both countries (in the given example ς Poland and Czech Republic).  

Secondly, EPO may be issued basing on the decision which was not originally rendered by the 

authority of the issuing state. EPO mechanism covers also the situation when the judgment comprising 

given protection measure was delivered by one state, and then transferred to the other one, who decides 

afterword to issue EPO on its basis.  Thus, the source of the protection measure may be the decision which 

is as well either delivered or solely executed by the issuing state.  

The grounds for issuing of EPO. 

According to Article 6(1) of the Directive, a European protection order may be issued when the 

protected person decides to reside or stay or already resides or stays in another member state. The 

competent authority in the issuing state shall take into account, inter alia, the length of the period that the 

protected person intends to stay in the executing state and the seriousness of the need for protection. It 

must be however considered, that aforementioned conditions are solely demonstration, therefore the 
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issuing authority may decide upon issuing EPO on the basis of different premises too, if they imply a need 

for doing so.  

EPO cannot be issued ex officio, on the own motion of the issuing authority. As the protection 

measures cannot be executed against the will of protected person, his or her motion is needed in any 

situation.  

Execution of EPO and breaching its conditions 

The EPO is generally executed under the laws of executing state. The laws of various member states 

are however different, that may cause specific problems, especially in the case of breaching of the 

obligation imposed in the protection order. The result of breach may significantly vary in the Member 

States, depends on their legal standards. Therefore the Directive provides for the general cluster of feasible 

solutions, that can be applied in such case (see Article 11). The executing authority may then  

(a) impose criminal penalties and take any other measure as a consequence of the breach, if that 

breach amounts to a criminal offence under its the law of the executing state 

(b) take any non-criminal decisions related to the breach, or   

(c) take any urgent and provisional measure in order to put an end to the breach, pending, where 

appropriate, a subsequent decision by the issuing State. 

If however there is no available tool at national level in a similar case that could be taken in the 

executing state, its competent authority shall at least report to the issuing authority of the any breach of 

the protection measure described in the EPO of which it is aware. This option should be considered as the 

last resort measure, bearing in mind that exchange of information, even the swiftest one, will not provide 

real and material protection for the protected person pending quite a period of time.  

V. Conclusions 

The need of increasing standards for protection of victims in respect of criminal proceedings is out of 

discussion now. Aforementioned instruments are ones of many possible and required steps in this 

direction. The protection of victims should become an essential element of operation of judicial authorities, 

both at national and at European level. The way the victims are treated by the authorities will often 

determine the perception of effectiveness of the EU justice systems in the eyes of the public. Taking into 

account that already nearly 12 million EU citizens live in another Member State than their country of origin, 

this is of crucial importance. Hence, by proper implementation of the Directives the Member States shall 

demonstrate to their citizens that the new standards of their treatment established by them were worth 

waiting for. The Directive itself may boost the protection of victims but a significant improvement of 

ǾƛŎǘƛƳǎΩ ǇǊƻǘŜŎǘƛƻƴ ǿƛƭƭ ƴƻǘ ōŜ ǇƻǎǎƛōƭŜ ǳƴǘƛƭ there is a complete implementation of this Directive as well as 

the Directive on EPO. Only then we can expect the establishment of a consistent and comprehensive 

mechanism of the protection of victims which enables them to be provided with access to the same rights 

irrespective of their nationality and their place of residence.   

Having said that it has to be pointed out at this point that if the expiry date for the implementation 

of a directive has passed and the directive is clear and unconditional, an individual may rely on the directive 

against the state111. This is another aspect of the responsibility of the Member State concerned in case it 

has not transposed or applied the Directives correctly. The Lisbon Treaty has strengthened the EU's 
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competence in the criminal justice area. This means that the Commission can bring an infringement case 

against that Member State. Any citizen can complain about poor application of the rules and this makes this 

instrument a very strong tool for victims to enforce their rights112.  

Settingςout of ŎƻƳƳƻƴ ƳƛƴƛƳǳƳ ǎǘŀƴŘŀǊŘǎ ƻŦ ǾƛŎǘƛƳǎΩ ǇǊƻǘŜŎǘƛƻƴ ǿƛƭƭ ǊŜǎǳƭǘ ƛƴ ŀƴ ƛƴŎǊŜŀǎŜ ƻŦ  ǘǊǳǎǘ 

to the national justice systems of the Member States in criminal matters which may give rise to more 

effective cooperation in criminal matters in the EU. Therefore, the standards laid down in both Directives 

should also imply more efficient combating of trans-border criminality113. 
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Martin Bargel: Satisfaction and its Importance for the Victim in Criminal Proceedings 

The term satisfaction is not directly found either in the Criminal Code or in the Code of Criminal 

Procedure. It is, however, an inseparable part of court proceedings and it is most markedly manifested in 

cases when the court has to decide about punishment and compensation for damage. 

Satisfaction is a certain redress for the victim for the suffering caused to them by the criminal 

offence. It can be expressed as: 

Moral satisfaction of the victim in the form of a court decision finding the offender guilty, however, 

in particular in the form of imposing a just punishment; 

Moral conduct of the crime offender towards the victim (e.g. apology, pleading guilty and sincere 

expression of remorse over the crime and its consequences, etc.); 

Pecuniary damage compensation to the victim who incurred bodily harm as a result of the crime, in 

the form of pecuniary compensation for the harm and compromising of social position; 

Pecuniary damage compensation to the victim, who incurred property damage as a result of the 

crime, in the form of its pecuniary compensation or restoration of the thing into its original condition (e.g. if 

the crime involved theft or inflicting damage upon a thing belonging to another person, etc.), 

Pecuniary damage compensation to the victim who incurred moral or other damage, in the form of 

non-pecuniary damage compensation within the scope as stipulated by the judgment in the statement on 

damage compensation (e.g. if the crime involved rape, etc.). 

 1. Moral satisfaction of the victim by imposing a just punishment 

I know from my many years of courtroom experience what a huge meaning the imposition of a just 

punishment upon the offender has for the victim, in particular in cases when the victim suffered moral or 

other harm.  

This mostly involves cases of survivors of the deceased who was killed in a violent crime, or victims of 

sexual crimes, victims of abuse or victims of defamation or perjury, etc. To put it simple, victims of crimes 

not involving property damage. For such victims, satisfaction in the form of imposition of a just punishment 

ŀŎǉǳƛǊŜǎ ŀƴ ŜȄǘǊŀƻǊŘƛƴŀǊȅΣ ƛŦ ƴƻǘ ǘƘŜ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘΣ ƳŜŀƴƛƴƎΦ Lƴ Ƴŀƴȅ ŎŀǎŜǎΣ ƘƻǿŜǾŜǊΣ ǘƘŜ ǾƛŎǘƛƳǎȰ 

expectations as for the type and duration of punishment that should be imposed upon the offender are 

inappropriate, as their view, especially with regard to the duration of the prison sentence, is mostly 

ǳƴƛƭŀǘŜǊŀƭ ŀƴŘ ƛƴŦƭǳŜƴŎŜŘ ōȅ ǘƘŜ ōƛōƭƛŎŀƭ άŀƴ ŜȅŜ ŦƻǊ ŀƴ ŜȅŜΣ ŀ ǘƻƻǘƘ ŦƻǊ ŀ ǘƻƻǘƘέΦ Lƴ ƛƳǇƻǎƛƴƎ ǘƘŜ 

punishment, however, the court has to take all criteria set forth by the law into consideration, and in doing 

so it shall consider both the interest of the victim as well as appropriateness of the punishment for the 

offender from the aspect of its tailoring as well as proportionality to the actual crime and its consequences. 

 

 The Slovakian Criminal Code defines the purpose of punishment in the provision of Section 34(1), 

pursuant to which punishment shall ensure protection of the society against the offender by preventing 

them from committing further crimes and by establishing conditions for educating the offender to lead a 

decent life, and at the same time by deterring others from committing crimes; the punishment at the same 

time expresses the moral condemnation of the offender by the society.  

Punishment is a measure of state force imposed upon the offender for the crime they committed by 

competent courts on behalf of the state, on the basis and within the limits of the law, following a 
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prescribed procedure. This definition expresses the principle of αnulla poena sine lege, sine crimine, sine 

iudicioάΦ tǳƴƛǎƘƳŜƴǘ ŀǎ ŀ ƭŜƎŀƭ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ŎǊƛƳŜ Ƴŀȅ ŘƛǊŜŎǘƭȅ ŀŦŦŜŎǘ ǘƘŜ ŎǊƛƳŜ ƻŦŦŜƴŘŜǊ ƻƴƭȅ όǇǊƛƴŎƛǇƭŜ 

of personality of punishment) to ensure the least impact on their family (Sec. 34( 3) of the Criminal Code).  

Punishment is one of the means of meeting the purpose of the Criminal Code. This also determines 

its function in those directions where the law for protection of the society shall operate, both with regard 

to protection against the crime offender being the subject of the repression element (prevention of 

criminal conduct) and of the individual prevention element (education to lead a decent life ς 

rehabilitation), as well as with regard to other members of the society ς potential offenders, with regard to 

whom the general prevention element is applied (educational impact of the punishment on other members 

of the  society).  

Thus, protection of the society is ensured via two elements - the element of force (repression) and 

the element of education. As a matter of principle, both elements come into play simultaneously in each 

punishment, provided that the importance of proportionality between criminal repression and prevention 

shall be kept in mind.  

Protection of the society against crime offenders, including protection of rights and freedoms of 

citizens, makes the punishment a means of self-defence of the society against crimes. At the same time, 

punishment must not be a means of addressing other societal challenges. Therefore, the Criminal Code is 

grounded on the idea that the fundamental purpose and goal of punishment is to protect the society 

against crimes and their perpetrators.  

Individual prevention rests upon creation of conditions for education of the convict to lead a decent 

life. General prevention shall ensure both deterring of other potential offenders from committing crimes, 

as well as reassurance of the feeling of legal certainty and justice in other members of the society. A just 

and timely imposition of punishment communicates to other members of the society that the conduct for 

which the punishment was imposed is unlawful and undesirable, it warns them against committing crimes 

and enhances the feeling of legal certainty and of the rule of law. The Criminal Code is based on the unity of 

individual and general prevention, assuming that both of these elements complement and condition each 

other. As a matter of principle, any disproportion between the different types of prevention results in 

insufficient educational effect of the punishment both with regard to the crime offender as well as with 

regard to other members of the society.  

Of course, punishment shall also express the moral condemnation of the offender by the society. 

Thus, punishment includes both the social condemnation, negative assessment of the offender and their 

offence, both in legal and ethical terms.  

 

 Another provision to be applied by the court in its considerations regarding the imposition of 

punishment is Sec. 34(4) of the Criminal Code, pursuant to which, in determining the type and scope 

(duration) of  punishment, the court shall consider in particular the manner of committing the crime and its 

consequence, fault, motive, aggravating circumstances, mitigating circumstances and the person of the 

offender, their situation and the possibility of their correction.   

The scope of punishment shall refer both to stipulation of the punishment within the limits of 

severity of sentence where the punishment is quantified in this way, as well as to stipulation of various 

modalities or content of the punishments, if the court is tasked with such stipulation (e.g. determination of 

the type and scope of unlawful conduct, scope of assets to be confiscated by the state, stipulation of 
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conditions, restrictions for a punishment expressed as prohibition of stay/residence, for conditional 

sentence). It is the very range of the statutory severity of sentence for certain punishments that allows and 

at the same time obligates the court to tailor the punishment to be imposed. In stipulating the severity of 

the sentence imposed, the court shall consider any and all circumstances set forth in the provision of Sec. 

34(4), (5) of the Criminal Code.  

There is a strict duty imposed upon the court by the Slovakian Criminal Code to consider mitigating 

and aggravating circumstances as regulated in Sec. 38 of the Criminal Code in connection with stipulating 

the severity of the sentence. This duty is not only formally declared. As a matter of fact, the court shall 

impose the punishment in regulated degrees of severity of sentence in such way that if mitigating 

circumstances prevail, the upper threshold of the statutory severity of sentence shall be reduced by one 

third (Sec. 38(3) of the Criminal Code) and if aggravating circumstances prevail, the lower threshold of the 

statutory severity of sentence shall be increased. 

αLǘ ǎƘŀƭƭ ōŜ ǇƻƛƴǘŜŘ ǘƻ ǘƘŜ ŦŀŎǘ ƛƴ ǘƘƛǎ ǊŜƎŀǊŘ ǘƘŀǘ ŀŎǘǳŀƭƭȅ ŀƭƭ ŀƎƎǊŀǾŀǘƛƴƎ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀǊŜ ŀƭǊŜŀŘȅ 

given by completing the crime, while the offender may create mitigating circumstances also after the crime 

has been committed (pleading guilty of committing the crime and sincere remorse, participation in 

rectification of harmful consequences of the crime, damage compensation, etc.). The mitigating and 

aggravating circumstances of the punishment are an important means of tailoring the punishment and they 

are at the same time significant for achieving the purpose of the punishment, as they express the possibility 

of correction of the offender or the situation of the offender, and thus influence the type and severity of 

the punishment to be imposed in favour or to the detriment of the offender. As legally material facts they 

are generally aggravating or mitigating circumstances, as they may be used in imposing any punishment, 

unless it is a punishment for a crime which has the mitigating or aggravating circumstances as its 

ŎƻƴǎǘƛǘǳǘƛǾŜ ŜƭŜƳŜƴǘǎΦά114 

α¢ƘŜ ǇŜǊǎƻƴ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊ ǎƘŀƭƭ ōŜ ŀǎǎŜǎǎŜŘ ƛƴ ŀƭƭ ǊŜƭŀǘƛƻƴǎΦ ¢ƘŜ ǇƻǎǎƛōƛƭƛǘƛŜǎ ƻŦ ŎƻǊǊŜŎǘƛƴƎ ǘƘŜ 

person of the offender cannot be evaded in assessing them. The court arrives at its conclusion on the 

possibility of correction of the offender for most part already based on assessing the nature and severity of 

the committed crime (i.e. whether it is a minor offence, a crime, a grave crime (felony)), while reasonably 

assessing the person of the offender. The possibility of correction of the offender specifies their person in 

ŀƭƭ ƳŀƧƻǊ ǊŜƎŀǊŘǎΦ ¢ƘŜ ǇǊƛƳŀǊȅ Ǝƻŀƭ ƛǎ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ƻǳǘƭƻƻƪ ƻŦ ŦǳǘǳǊŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊȰǎ 

conduct based on clarification of their personality traits and their associations with the committed crime, 

including the influence of their social microstructure. What is of major importance for assessing the 

possibility of correction of the offender is their overall lifestyle and their behaviour/conduct prior to 

committing the crime and ǘƘŜƛǊ ŀǘǘƛǘǳŘŜ ǘƻǿŀǊŘǎ ǘƘŜ ŎƻƳƳƛǘǘŜŘ ŎǊƛƳŜΦά όwǘ ноκмфстύ ¢ƘŜ ŎƻǳǊǘȰǎ 

conclusion on the possibility of correction of the offender shall always be in full alignment with the 

protection provided by the court via the imposed punishment to the interests of the society, the state and 

the citizens against the attacks of the crime offenders, as well as with the educational effect on other 

members of the society.  

What shall also be taken as a basis in imposing punishments is at the same time the connection and 

mutual balance of the principle of lawfulness of the punishment and the principle of tailoring of the 

punishment.  
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Punishment shall be proportionate to the committed crime (principle of proportionality of 

punishment).The proportionality of punishment is, besides others, also determined by the motive of the 

offender and by the possibilities of their correction. 

α¢ƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǳƴƛǎƘƳŜƴǘ ƛǎ ƴƻǘ ŜȄǇǊŜǎǎŜŘ expressis verbis in the Czech Criminal Code. It is 

replaced by formulations of general penalisation principles directly applicable to the concrete case, which 

are set forth both for all penalties (Sec. 36 to 38), as well as particularly for punishments (Sec. 39 to 45) and 

injunctions (Sec. 96 and 97). The purpose of punishment shall be derived both from these general principles 

that set the basic legal background for imposing penalties, as well as from the particular provisions 

ƎƻǾŜǊƴƛƴƎ ǘƘŜ ƛƳǇƻǎƛǘƛƻƴ ƻŦ ǇŜƴŀƭ ǎŀƴŎǘƛƻƴǎ ŀƴŘ ŦǊƻƳ ƻǾŜǊŀƭƭ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ /ǊƛƳƛƴŀƭ /ƻŘŜΦέ115 

α¢ƘŜ ƳŜŀƴƛƴƎ ŀƴŘ ǇǳǊǇƻǎŜ ƻŦ ǇǳƴƛǎƘƳŜƴǘ in the most general sense is protection of the society 

against crime. Punishment must not be a means of addressing other societal challenges. Punishment 

imposed upon the offender combines both the element of penal repression and prevention in relation to 

the person of the offender (individual repression and individual prevention), as well as the element of 

educational effect on other members of the society (general prevention). Both prevention and repression 

shall be understood in a balanced way in each individual case, as only then does individual prevention work 

as a means of general prevention. The matter is that general prevention, deriving from individual 

prevention, shall ensure a protective effect in relation to other potential offenders, and that individual 

prevention is understood as an instrument of general prevention. The said proportion between individual 

and general prevention shall not be reversed. If so, the unity or balance between prevention and repression 

would be disturbed, and the general prevention backed by deterring by strict repression would become a 

means of individual prevention. If the element of penal repression prevailed, this would in fact mean 

ŜȄŜƳǇƭŀǊȅ ǇǳƴƛǎƘƳŜƴǘΣ ǿƘƛŎƘ ƛǎ ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜǎŜ ǇǊƛƴŎƛǇƭŜǎΦά ό/ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ ƻŦ the Czech Republic, 

ŎŀǎŜ ¨{ 2w птκмффу-u)  

Although the provisions governing punishment in either the Slovakian Criminal Code or the Czech 

/ǊƛƳƛƴŀƭ /ƻŘŜ Řƻ ƴƻǘ ŜȄǇƭƛŎƛǘƭȅ ǊŜŦŜǊ ǘƻ ǘƘŜ ǘŜǊƳ αǎŀǘƛǎŦŀŎǘƛƻƴά ŀǎ ŀ ŦŀŎǘ ƻŦ ƛƳǇƻǊǘŀƴŎŜ ŦƻǊ ǘƘŜ ǾƛŎǘƛƳ ƛƴ 

imposition of punishment, theoretical and academic interpretations also count on such purpose of 

punishment. 

 

α¢ƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ǾƛŎǘƛƳ ǇǊƻǘŜŎǘŜŘ ǳƴŘŜǊ ǘƘŜ ƭŀǿ ƛƴ ƛƳǇƻǎƛƴƎ ǘƘŜ 

punishment comes to the forefront of attention in particular in connection with assertion of ideas of 

άǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜέΣ ǿƘƛŎƘ Ǉǳǘǎ ŜƳǇƘŀǎƛǎ ƻƴ ŎƻƴŎƛƭƛŀǘƛƻƴ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊ ǿƛǘƘ ǘƘŜ ǾƛŎǘƛƳ ŀƴŘ ƻƴ ǊŜǎǘƻǊŀǘƛƻƴ 

of the social relations disrupted by the crime, attempting to strengthen the rights of the victim in criminal 

proceedings and looking for a way of facilitating damage compensation and redress of the harm caused to 

ǘƘŜ ǾƛŎǘƛƳΦά116 

α¢ƘŜ ǊŜǎǘƛǘǳǘƛƻƴ ǘƘŜƻǊȅ ƻŦ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǳƴƛǎƘƳŜƴǘ ŘŜǾŜƭƻǇǎ ǘƘŜ ƛŘŜŀ ƻŦ ǎŀǘƛǎŦȅƛƴƎ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ 

the victim in the form of both the damage compensation as well as satisfaction. This is of importance from 

the viewpoint of achieving the general prevention effect of  punishment, as it contributes both to 

satisfaction of the victim as well as to that of the general public and thus suppresses the urge to punish by 

ǘŀƪƛƴƎ ƧǳǎǘƛŎŜ ƛƴǘƻ ƻƴŜȰǎ ƻǿƴ ƘŀƴŘǎΦά117 αLǘ ƛǎ ǳƴŘƻǳōǘŜŘƭȅ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǳƴƛǎƘƳŜƴǘ ǘƻ ŀƭǎƻ ŀŎƘƛŜǾŜ 
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restoration of peace in the society and to achieve the general prevention effects also by providing 

appropriate satiǎŦŀŎǘƛƻƴ ǘƻ ǘƘŜ ǾƛŎǘƛƳΦ ¢ƘŜ ƴŜŎŜǎǎƛǘȅ ǘƻ ŀƭǎƻ ǘŀƪŜ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ŎǊƛƳŜ ǾƛŎǘƛƳǎȰ 

interests into consideration in imposing punishment under the Czech Criminal Code derives from the 

provision of  Sec. 39(3), pursuant to which the interests of crime victims protected under the law shall also 

be considered in imposing penal sanctions. Thus, punishment should make the offender try and redress the 

ŘŀƳŀƎŜ ƻǊ Ǉƻǎǎƛōƭȅ ǘǊȅ ŀƴŘ ǇǊƻǾƛŘŜ ƻǘƘŜǊ ŦƻǊƳǎ ƻŦ ǊŜŀǎƻƴŀōƭŜ ǎŀǘƛǎŦŀŎǘƛƻƴΦά118 

Moral satisfaction of the victim by imposing a just punishment upon the offender apparently equals 

to the highest possible form of satisfaction that can be received, in particular for those victims who 

suffered moral damage. 

 2. Moral damage compensation by the crime offender in relation to the victim 

What is the precondition for satisfaction of the victim and for achievement of just satisfaction in the 

ǾƛŎǘƛƳȰǎ ŜȅŜǎ ŀǊŜ ƴŜƛǘƘŜǊ ǘƘŜ ŀŎǘƛǾƛǘƛŜǎ ƴƻǊ ǘƘŜ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ ŎƻǳǊǘ όƛƳǇƻǎƛǘƛƻƴ ƻŦ ŀ ǇǳƴƛǎƘƳŜƴǘ ƻǊ Řǳǘȅ ǘƻ 

compensate the damage incurred) in this case, but active conduct of the offender in terms of the basic 

ethical and moral rules of decent conduct. In many cases, when the victim already received the damage 

compensation in terms of the criminal proceedings, e.g. the insurance company paid the insurance benefit 

in case of a major traffic accident, the victim seeks apology from the offender, which the offender has not 

yet expressed. It is mostly up to the offender themselves whether and when they show their willingness to 

satisfy the victim also in the intangible way. However, the offender is motivated. Motivation is provided by 

the provision of Sec. 36(k),(l) of the Criminal Code, pursuant to which the mitigating circumstances include 

if the offender participated in rectification of the harmful consequences of the crime or if they voluntarily 

compensated the damage incurred and pleaded guilty of committing the crime and sincerely expressed 

their emorse with regard to the crime.   

If the offender actively acts by pleading guilty, rectifying the harmful consequence, expressing 

sincere remorse for the crime, and, of course, apologises to the victim, this will always have a positive 

ƛƳǇŀŎǘ ƻƴ ǘƘŜ ǾƛŎǘƛƳȰǎ ǾƛŜǿ ƻŦ ǘƘŜ ŀŎǘǳŀƭ ƘŀǊƳ ƛƴŦƭƛŎǘŜŘ ǳǇƻƴ ǘƘŜƳ ōȅ ǘƘŜ ŎǊƛƳŜ ŀƴŘ ŀƭǎƻ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ƻŦ 

the offender, and in turn also on the actual court verdict concerning the punishment. 

3. - Pecuniary damage compensation to the victim who incurred bodily harm as a result of the 

crime, in the form of pecuniary compensation for the harm and compromising of social position 

For the purposes of the Criminal Code, bodily harm shall refer to any damage to health  (Sec. 123(1)). 

The general term of bodily harm has been defined for the needs of the Criminal Code from the aspect of 

ŎƻƴǎŜǉǳŜƴŎŜǎ ƻŦ ǘƘŜ ŎǊƛƳŜ ǘƻ ǘƘŜ ǾƛŎǘƛƳȰs health. It is the umbrella term and it also includes bodily injury 

and grievous bodily harm as more severe degrees of harm or injury to health. The conditions for awarding 

and disbursing damage compensation for pain and damage compensation for compromising of social 

position are regulated in Act no. 437/2004 Coll. on Damage Compensation for Pain and on Damage 

Compensation for Compromising of Social Position and on Amendments to Act of the Slovak Parliament no. 

273/1994 Coll. on Health Insurance, Funding of Health Insurance, Establishment of the General Health 

Insurance Company and Establishment of Departmental, Industrial, Corporate and Civic Health Insurance 

Companies as amended.  

Pursuant to the said law, pain shall refer to any harm caused by bodily injury, its treatment or 

elimination of its consequences. Compromising of social position is a condition in connection with bodily 
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harm, which has provably adverse consequences for life arrangements of the victim, for meeting their life 

and social needs or for performing its social tasks. The damage compensation for pain as well as for 

compromising of social position shall be granted as a one-off payment on the basis of a medical expert 

opinion.  

4. Pecuniary damage compensation to the victim who incurred property damage as a result of the 

crime, in the form of pecuniary damage compensation of the same or by restoring the thing to its original 

condition 

Damage pursuant to Sec. 124 of the Criminal Code shall refer to damage to property or actual 

reduction in the property or rights of the victim or another harm being in a cause-and-effect relation with 

the crime, regardless of whether it is a damage to a thing or to rights. For the purposes of this law, damage 

shall also refer to obtaining of any benefit in a cause-and-effect relation with the crime. 

Damage pursuant to Sec. 124(1) of the Criminal Code shall also refer to any harm to profit whereto 

the victim would otherwise be entitled or that they could reasonably achieve with regard to the 

circumstances and their situation.  

In crimes against the environment, damage shall refer to the total of the environmental harm and 

pecuniary damage, provided that pecuniary damage also includes the costs of restoration of the 

environment into its previous condition. In the crime of unlawful waste disposal pursuant to Sec. 302 of the 

Criminal Code, the extent of the crime shall refer to the price for which the waste is normally collected, 

transported, exported, imported, recycled, liquidated or dumped at the time and place of identification of 

the crime, and the price for removal of the waste from the location, which is not intended for its disposal. 

A common precondition for pecuniary damage compensation to the victim who suffered bodily 

harm, but also in cases if they suffered pecuniary damage or moral damage, another damage, or whose 

rights or freedoms protected under the law were infringed or compromised, is the commencement of 

adhesion proceedings. Adhesion proceedings constitute a part of the criminal proceedings and shall be 

ŎƻƳƳŜƴŎŜŘ ǳǇƻƴ ǘƘŜ ǾƛŎǘƛƳȰǎ ŘŀƳŀƎŜ ŎƭŀƛƳΦ ¢ƘŜ ŀŘƘŜǎƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ ŀǊŜ ǊŜƎǳƭŀǘŜŘ ƛƴ ǘƘŜ /ƻŘŜ ƻŦ 

Criminal Procedure in the provisions of Sec. 46(1), (3), (4), Sec. 256(2), Sec. 287 and Sec. 288 of the Code of 

Criminal Procedure.  

The purpose of the adhesion proceedings is in particular to facilitate the damage compensation and 

to save the litigation costs of the parties to the dispute. It is not an independent part of criminal 

proceedings, however, it coincides with the criminal proceedings. It addresses the compensation of the 

damage incurred by the victim as a result of the crime. On the basis of its outcomes, the court shall decide, 

unless prevented from doing so by statutory obstacles, on damage compensation, or it shall refer the victim 

to civil damage proceedings or to proceedings before another competent authority.  

If the victim incurred damage as a result of the crime, they may claim damage compensation directly 

in the criminal proceedings against the indicted person. If the court finds the person guilty and the damage 

claim follows from such guilt, the criminal court shall decide on the damage claim along with the decision 

on the crime, unless prevented from doing so by statutory obstacles. 

The victim may also claim in the criminal proceedings that the court imposes a duty upon the 

indicted person in the convicting judgment to compensate the damage caused by the crime; the victim shall 

lodge such claim no later than by the end of the investigation or abbreviated investigation. It shall be 

apparent from the claim what are the reasons for the same and what is the amount of the damage claim. 
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The basic condition allowing the victim to claim damages in the adhesion proceedings is that the 

damage must have been caused by the crime committed by the accused. It is a requirement that there is a 

cause-and-effect relation between the damage and the committed crime for which the accused is 

prosecuted. This implies that a damage caused by a different crime for which the offender is not 

prosecuted cannot be claimed in the adhesion proceedings, even though it was related to the crime being 

the subject-matter of the criminal proceedings.  What is decisive here is the statement of the crime in the 

indictment or in the proposal for approval of an agreement on crime and punishment, as it is the court that 

decides on the damage claim. 

Pursuant to Sec. 46(1) of the Code of Criminal Procedure, the victim is a person that suffered bodily 

harm, pecuniary, moral or other damage or whose other rights or freedoms protected under the law were 

infringed or compromisedas a result of the crime.  

Bodily harm shall refer to such harm that means a damage to normal bodily or mental functions, 

makes the performance of usual activities more difficult, or has another impact on the usual way of life of 

the victim and requires medical treatment, even though it does not cause permanent health consequences. 

Pecuniary damage shall refer to a damage incurred in the property domain of the victim, and which 

can be objectively expressed in monetary terms. An actual damage to a thing shall refer to such damage 

that means a reduction in the property balance of the victim compared to the balance before the damage 

event, and represents property values that need to be expended to put the thing into its prior state. 

Moral damage is a damage incurred by infringement of the right to human dignity. It is expressed by 

psychic trauma, stress, anxiety, frustration, etc. 

Another damage is a damage that can be caused with regard to other rights of the victim e.g. 

infringement of copyright or rights under contracts ς licence contract, work contract.  

In deciding about damage compensation to the victim by the accused, the court usually applies the 

provisions of civil substantive law, most frequently those of the Civil Code governing damage compensation 

(Sec.420 et seq.), to the damage claim, however, for the procedural part, it still applies the Code of Criminal 

Procedure. 

If the court convicts the indicted person for a crime whereby damage set forth in Sec.46(1) of the 

Code of Criminal Procedure was caused to a third party (pecuniary, moral or another damage, or other 

rights or freedoms of that person protected under the law were infringed or compromised), the court will 

usually impose in the judgment to compensate the damage to the victim, if the claim was made duly and in 

time.If there is no statutory obstacle, the court will always impose a duty upon the indicted person to 

compensate the damage, if its amount is included in the description of the crime stated in the guilty 

verdict. 

The statement on the duty of the indicted person to compensate the damage shall precisely identify 

the person of the beneficiary and the claim awarded to such person.In justified cases, the court may state 

that the liability shall be met in instalments, and it shall at the same time set the repayment terms, also 

ǘŀƪƛƴƎ ƛƴǘƻ ŀŎŎƻǳƴǘ ǘƘŜ ǾƛŎǘƛƳȰǎ ǎǘŀǘŜƳŜƴǘΦ 

The judgment statement on damage compensation may be expressed in means of payment in a 

ŦƻǊŜƛƎƴ ŎǳǊǊŜƴŎȅ ǳǇƻƴ ǘƘŜ ǾƛŎǘƛƳȰǎ ǇǊƻǇƻǎŀƭΣ ǳƴƭŜǎǎ this is contrary to the circumstances of the case and if 

the damage was incurred to means of payment in a foreign currency or to things bought for such means of 

payment, or if the indicted person or the victim are foreign nationals. 
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If the outcome of the evidence procedure does not provide a background for imposition of the 

damage compensation duty or if further evidence would be required to decide on the damage 

compensation duty, where such production of further evidence goes beyond the needs of the criminal 

prosecution and would prolong it, the court shall refer the victim to the civil court procedure or to a 

procedure before another competent authority.The victim shall be identified by their name and surname, 

date and place of birth and place of residence.If the victim is a legal entity, it shall be identified by its trade 

name or commercial name, registered office and identification number as per the record in the commercial 

register, register of small traders or in a different register. 

The court shall also refer the victim to civil proceedings or to proceedings before another competent 

authority with regard to the rest of their claim, if it only awards a part of their claim on any grounds. 

If the court acquits the indicted person, it shall always refer the victim to civil proceedings or to 

proceedings before another competent authority with regard to their damage claim.  

5. Pecuniary damage compensation to the victim who suffered moral or another damage, in the 

form of non-pecuniary damage compensation within the scope as stipulated by the judgment in the 

statement on damage compensation 

Moral damage from the viewpoint of our Code of Criminal Procedure shall refer to a damage 

incurred as a result of infringement of the right to human dignity (psychic trauma, stress, anxiety, 

frustration) and may concern in particular crimes against human dignity and crimes against other rights and 

freedoms (crimes of rape, sexual violence, sexual abuse, incest, dangerous threats and other crimes - Sec. 

359 to 378a of the Criminal Code).   

αaƻǊŀƭ ŘŀƳŀƎŜ ǎƘŀƭƭ ǊŜŦŜǊ ǘƻ ŘŀƳŀƎŜ ƛƴŎǳǊǊŜŘ ōȅ ǘƘŜ ǾƛŎǘƛƳ ǳǎǳŀƭƭȅ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ƛƴǘŜǊŦŜǊŜƴŎŜ ǿƛǘƘ 

ǘƘŜƛǊ ǇŜǊǎƻƴŀƭ ǎǇƘŜǊŜΦ ¢ƘŜ ǘŜǊƳ αƳƻǊŀƭ ŘŀƳŀƎŜά ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ƘŀǊƳŦǳƭ ŜŦŦŜŎǘ ŎŀǳǎŜŘ ōȅ ŀ ŘŜƭƛōŜǊŀǘŜ 

violent crime pursuant to a specific law (Act no. 215/2006 Coll. on Damage Compensation to Violent Crime 

Victims) shall, in cases of death, rape or sexual violence be interpreted in accordance with interpretation of 

ǘƘŜ ǘŜǊƳ αƴƻƴ-ǇŜŎǳƴƛŀǊȅ ŘŀƳŀƎŜά ƛƴ ŎƛǾƛƭ ǇǊƻŎŜŜŘƛƴƎǎΦά119 

Another damage is damage incurred as a result of the crime, which is not a pecuniary damage, moral 

damage or bodily injury.  It can be e.g. bodily harm not achieving the intensity of bodily injury. Another 

damage may be caused with regard to other rights of the victim (e.g. infringement of copyright or rights 

under contracts ς licence contract). 

Lǘ ǎƘŀƭƭ ōŜ ǎǘŀǘŜŘ ƛƴ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘ ŜȄŜǊŎƛǎƛƴƎ ƻŦ ǘƘŜ ǾƛŎǘƛƳȰǎ ƴƻƴ-pecuniary damage claim in the 

adhesion proceedings that the criminal court applies the provisions of the Code of Criminal Procedure for 

the procedural aspect, however, as for the conditions of the actual claim, it applies the provisions of civil 

substantive law, in particular the provisions governing personality rights of individuals included in the Civil 

Code under personality protection in the provisions of Sec. 11 to 16. 

In one of its decisions (resolution, file no.5 Cdo 265/2009dated 17/02/2011) concerning non-

pecuniary damage compensation, the Supreme Court of the Slovak Republic stated the following:  

                                                           
119

 aƛƴłǊƛƪ ~Φ ŀ ƪƻƭΦΥ ¢ǊŜǎǘƴȇ ǇƻǊƛŀŘƻƪ ς {ǘǊǳőƴȇ ƪƻƳŜƴǘłǊ ώ/ƻŘŜ ƻŦ /ǊƛƳƛƴŀƭ tǊƻŎŜŘǳǊŜ ς Brief Commentary]. Iura Edition, 2006. p. 
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pp 503-526.  
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αThe intrinsic features of personality rights are their absolute nature, intangible character, generality 

and exclusiveness, principal non-transferability, no limitation in time and exemption from the statute of 

limitations. They act towards an unlimited or uncertain circle of other subjects of law, their subject-matter 

includes exclusively non-ǇŜŎǳƴƛŀǊȅ ǾŀƭǳŜǎ όǇŜǊǎƻƴŀƭƛǘȅύΣ ǘƘŜȅ ǇŜǊǘŀƛƴ ǘƻ ŜŀŎƘ ŀƴŘ ŜǾŜǊȅ ƛƴŘƛǾƛŘǳŀƭ αŀ ǇǊƛƻǊƛάΣ 

(they are an expression of the human personality in relation to other subjects, i.e. be it individuals or legal 

entities) with the same legal status, the exclusive entitlement to use the various aspects of their personality 

ŘǳǊƛƴƎ ŀ ǇŜǊǎƻƴȰǎ ŜƴǘƛǊŜ ƭƛŦŜ ǿƛǘƘƛƴ ǘƘŜ ƭƛƳƛǘǎ ǎŜǘ ōȅ ƭŀǿ ƛǎ ƘŜƭŘ ōȅ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΣ ǘƘŜǎŜ ǊƛƎƘǘǎ Ŏŀƴƴƻǘ ōŜ 

alienated, separated from their bearer, they attach to the individual during their physical existence in the 

society (they are unlimited in time during the life of the individual), they cannot be inherited (they are not 

ǇŀǊǘ ƻŦ ǘƘŜ ŘŜŎŜŘŜƴǘȰǎ ŜǎǘŀǘŜύΣ ǘƘŜȅ ŀǊŜ ŜȄŜƳǇǘ Ŧrom the statute of limitations, they cannot be precluded 

and be subject to the enforcement (bailiff) procedure. Contrary to them, property rights can be separated 

from their bearers, they can be transferred (alienated), they are subject to the enforcement procedure, 

statute of limitations and preclusion. The specificity of the subjective personality rights rests upon their 

subject, being directly the personality of a human being, an individual in their integrity. The right to 

personality protection (a subjective, purely personal or personality right) is regulated in the Civil Code as a 

ǳƴƛŦƻǊƳ ǊƛƎƘǘ όǉǳƻǘŜŘ ǿƻǊŘƛƴƎ αŀƴ ƛƴŘƛǾƛŘǳŀƭ ǎƘŀƭƭ ƘŀǾŜ ŀ ǊƛƎƘǘ ǘƻ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜƛǊ ǇŜǊǎƻƴŀƭƛǘȅάύΦ !ǎ ŀ 

result, the individual rights emerging in this unified framework shall be understood as partial rights, 

differing from each other by their relation to different values, aspects of personality, however, steming from 

the personality constituting a physical and moral unity. The fundamental personality values of each 

individual include, as per the Civil Code, Sec. 11, explicitly, life, health, civic honour and human dignity, as 

well as privacy, reputation and expressions of personal nature. 

Pursuant to the provisions of Article 8(1) of the Convention for the Protection of Human Rights and 

Fundamental Rights and Freedoms (published under no. 209/1992 Coll.),  everyone has the right to respect 

for his private and family life, his home and his correspondence. The provisions of Article 17 of the 

International Covenant on Civil and Political Rights (published under no. 120/1976 Coll.) imply that no one 

shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, 

and everyone has the right to the protection of the law against such interference or attacks. 

The right to privacy in various forms may include both the protection of family life, privacy of 

residence, privacy of correspondence, as well as the protection of honour, reputation of the person, or 

protection against unauthorised collection of data about a person. On the constitutional level, it is set forth 

in Article 16 of the Constitution of the Slovak Republic ς the integrity of a person and their privacy is 

guaranteed, it may only be restricted in cases set forth by the law; in Article 19(1) ς everyone has the right 

to protection against unauthorised interference with their private and family life, (2) ς everyone has the 

right to protection against unauthorised collection, disclosure or other abuse of data of their person, in 

Article 21 guaranteeing the integrity of residence; in Article 22 guaranteeing the protection of privacy of 

correspondence, privacy of delivered reports and other documents and the protection of personal data. 

In its judgment of 16 December 1992 in the case of Niemetz against Germany, the European Court for 

Human Rights stated that ,,...it does not deem it possible or necessary to attempt to word an exhaustive 

ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǘƘŜ ǘŜǊƳ άǇǊƛǾŀǘŜ ƭƛŦŜέΦ IƻǿŜǾŜǊΣ ƛǘ ŎƻǳƭŘ ōŜ ǘƻƻ ǊŜǎǘǊƛŎǘƛǾŜ ǘƻ ƭƛƳƛǘ ǘƘƛǎ ǘŜǊƳ Ϧōȅ ǘƘŜ exclusive 

circle", in which an individual may live their own personal life as they may choose, and fully exclude the 

outer world not included in this circle from the same. Respect for private life shall, to a certain extent, also 

contain the right to enter ƛƴǘƻ ŀƴŘ ŘŜǾŜƭƻǇ ǊŜƭŀǘƛƻƴǎ ǿƛǘƘ ƻǘƘŜǊ ǇŜƻǇƭŜΦέ 




