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+f | RA Y} ISaturaBoki of th&lBYeeds of Victims via Criminal Mediation.
Abstract

The introductory section of the article presents the field of probation and mediation in Slovakia with
emphasis on criminal mediation. In the following section, the autbotlines the criminal mediation
application options from the viewpoint of the restorative principle. The actual diversion and the criminal
mediation process are viewed dstermining elements that should primarily saturate the needs of crime
victims. A ase study is used to explain the various parts of the mediation process as one of the possible
approaches. The needs as well as sustainable alternatives from the viewpoint of a possible risk of recidivism
are explained more broadly, as the process redual@n agreement in the form of a consensus between the
victim and the offender.

Key words:

Mediation. Restorative principle. Crime victim. The accused. The convict. Mediation process.
Mediator.

1/ Introduction (origins of probation and mediation in Slovék)

In the second half of the 30century, a quest for new forms of justice was launched both in Europe
and in Slovakia to replace some traditional approaches in criminal proceedings. These forms or rather
alternative solutions to criminal matters may bbearacterisedoAs specific approaches used as alternatives
to standard criminal proceedingand peculiar forms a@fime response presenting and alternative to
atraditional prison sentenc& The alternative approaches intend to tailor the criminal senterio
particular. Apositive feature is the effort to motivate crime offenders to get actively involved in the
resolution of criminal matters to eliminate damages in favour of the victimarallel objective is to reduce
the workload of courts and criminidw enforcement bodies, to address the lack of prison capacities and to
create effective crime prevention forms.

The Ministry of Justice of the Slovak Republic drafted amendments to criminal law codes in the years
2000 to 2003. The idea of restorative e became their philosophical background. This view of the prison
sentence allows us to impose it in absolutely necessary cases only, unless a different solution to the
criminal case can be found. The implementation of the alternatives required the lsstaient of the
Probation and Mediation Service (hereinafter referred to as PMS).

One job position of an expert officer tasked with coordination of preparation and implementation of
aPMS pilot project was opened since 1 August 2001 at the Ministry of Justice of the Slovak Republic,
Criminal Law Division. It may be stated that PMSdua&ia was developed ascantralised service taking
local specifics into consideration. The intention waspromote the rights of crime victims on the one
hand, to actively assist in rgocialisation of the offender and their seamless pasime return nto the
society, and at the same time play an educational rofis-a-visthe entire society. PMS in Slovakia wished

Yheh[#yS ! ®S t " w, S Cos ~#al [ paxit(Aterdative esalitior gt CriyhiNal Mp&ebsSnyPracticeNI & G y N
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to rank among institutions that would actively operate as part of crime prevention programries.

The institute of conciliation (settlement) a8 introduced to the Code of Criminal Procedure in
Slovakian conditions. This created room allowing the court, or the prosecutor in theigdrprocedure, as
applicable, to decide on approval of settlement and to suspend the prosecution, subject tongexti
conditions set by the law and subject to the consent of the accused and of the victim. One of the conditions
the accused has to meet is to compensate the pecuniary damage, if incurred due to the crime, or to take
another action to redress damage ar ¢therwise compensate nepecuniary damage caused by the crime.
Mediation as a dispute resolution form, where the dispute arose between the parties due to the crime, is
used in holding deliberations between the offender and the victim. Act no. 550/200D3oGdrobation and
Mediation Officers, effective since 01 January 2004 was passed upon conclusion and a positive review of
the pilot programme.

2/ Operation of Probation and Mediation Officers in Slovakia

Aprobation and mediation officer assists in hayithe criminal case heard in one of the special
regimes of criminal proceedings, if applicable, or in allowingraprison sentence to be imposed and duly
enforced, or in allowing custody to be replaced by another suitable measure. For this purpose, the
probation and mediation officer shall:

a) procure supporting documents concerning the person of the accused, on their family, social and
work/professional background;

b) create conditions for decision on conditional suspension of prosecution or on apgrof
settlement;

C) carry out acts to conclude an agreement between the victim and the accused concerning the
pecuniary damage incurred asresult of the crime, or concerning the compensation of +p@tuniary
damage incurred as a result of the crime;

d) supervise the conduct of the accused during the probation period and control the execution of
non-prison sentences;

e) execute other criminal procedure acts in performing probation and mediation.

The probation and mediation officer shall carry out actifglwithin their scope of competence in
accordance with their job schedule on the basis afoanterpart of degally effective court decision
implying the duty to carry out probation, @n the basis of aritten instruction by the presiding judge of
the bench, by the single judge or by the prosecutor in the-toi@d procedure. In cases suitable for
mediation, the probation and mediation officer shall also carry out acts without such instruction, in
particular when prompted by the victim or by the accdsgrovided that the probation and mediation
officer shall notify the competent law enforcement authority thereof in writing without delawritten
consent by the presiding judge of the bench, by the single judge or by the prosecutor in theapre
procedure shall be required to carry out mediation.

2+ 3K2RY20GSYAS LAf20GySK2 LINR2S ddz tla yI {f2@SAuthd:ddinist9 @l t dzl G A 2
Justice of the Slovak Republic
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In the execution of probation and mediation, the probation and mediation officer may obtain
information and knowledge about the person of the accused and opinions of the victim that is of
significance fort8 O2 dzNIi 2 NJ LINR 4 S$Odzii 2 ND& RSOA&A2Y D

Upon passing of the Act on Probation and Mediation Officers, the Ministry of Justice of the Slovak
Republic launched m@ecruitment procedure for the job position of the probation and mediation officer
(hereinafterreferredi 2 4 GKS otahda0 @A RAAGNAROG O2dNIiaod

The PMOis®2 dzNJi adF ¥F YSYOSNE G(GKS@& YlIe AyallsSoid FaAf
imposed measures, inquire into the family, social, job/professional background of the offender, organise
meetings betveen the offender and the victim, carry out mediations, draft agreements to be concluded
between the offender and theictim. The PMO shall at the same time cooperate with governmental and
non-governmental entities in addressing particular social issudsotf the offender and the victim. The
tah YI& NBljdzSaid GKS 2FFSYyRSND&a SYLEt 288N I yR a0K2?2
job of the probation and mediation officer focuses on two domajpsobation and mediatior.

3/ Probation

Probationshall be carried out by the PMO of the district court having local jurisdiction over the place
of registered residence of the accused or of the convict subject to probation supervision.

- How to perceive probation in criminal law?

The word probation is drdS R FNRBY (KS [ I Xk yheadirg tINGSEA ta Kefify/ o LINE
review (an alternative preferred to a more severe form of punishment, or having a preventative nature, as
applicable, aimed at minimising the consequences of criminal offences viewdrgteps, protecting the
society and creating room for the accused and for the convict to correct their unlawful conduct, focusing on
supervision and reviewi. the conditions of the Slovak Republic, probation in criminal proceedings may be
defined as aertain form of supervision over the accused / the convict to eliminate reoffending, having a
maintenance nature, i.e. to keep the offender in the society and to ensure a review of their compliance
with the imposed duties and restrictions.

There are varios definitions of the actual term probation, according to Incitedprobation is
a02yRAGAZ2Y T F2N¥ 2F LldzyAaKYSyid AYLRaiAy3a O2yRAGAZ
change the terms of punishment or to imposeeav punishment, lould the offender violate the
02 Yy RA iNdc@ding to he above author, the term probation is used to descrisetas, asystem and
aprocess. Probation asstatus refers to the unique nature of the conditionally released conyibey are
neither afree citizen nor serving an unconditional sentence. Probation agstm refers to an
organisational component of administration of justice as represented by the body or organisation
exercising oversight over probation. Apracess, probation refers taset of functions, activities and
services, such as reporting to courts, supervision over conditionally released convicts and service provision.

¥550/2003 Coll. on Probation and Mediation Officers.

“Lb/ L!w5LE WOY ¢NBAINK)Y Oa LRI @By NKE ! LING IGFEN GADE D PNKE/ NK Rizy/ |
Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Educd@sh). p.

Lb/ L!Iw5LY WO Y ¢NBAGYN ALINF GSRf y2adyd LING OySy(QurehdNBRWes@ AT e ( NB
Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Educd@h). p.
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- Probation may be divided into:

a) Activities in the prdrial procedure, prior to a court decision;
b) Activitiesl F 4 SNJ 6§ KS O2dzNI «k LINR&SOdzi2zNOa 2FFAOS RS

There is no separate and unequivocal definition of the probation service. In its Manual for Probation
Services and in the Guidelines for Probation Managers, Roni®ndon 1989, the United Nations
INSNNBEIA2yFE [/ NAYS 3 WdzadAO0S wSaSl NDK LYahRydzd® dic
whereby the offender shall be convicted foreSNY 2 F O2y iNRf | yR dtdeayS NIIA a
therefore be concluded that what falls within pration activities depends to large degree on the nature
and structure of criminal codes. Organeral level, probation may be perceived as an action by the court or
08 (KS LINRP&SOdzi2NDa 2FFAOSI ¢ K S oficdat®l addBIp&wsRE NJ A &
in the society.

Such definition of probation delivetkree basic areaselevant for the application practice:

R ¢KS TFANRBRGOG | NBIF A QHe quatation ah rBediation Foffider: wihédeiunder they
may carry out probation. The mandate shall be established by a competent and deniskimg body that
issued the mandate in the form of@ NS & 2 fodalicAd2R/AerBuyfirtigdt is clear and unambigus for

both the probation officer and for the accused or the convict, as applicable. This process involves
Ot  NATAOILIGAR2Y 2F GKS LINROIGAZY 2FFAOSNDE LRaAGA2)
accused (convict) what they can expacid what not. This part is important from the viewpoint of position
clarification of the accused (convict) and helps both parties to establish a professional relation during
probation, which mayast up to 5 years for instance in case of conditional suspe of the prison sentence

with probation supervisionand up to 10 years in case of prohibition of participation in public events.
During this time, the probation officer has a mandate to draw up a probation programme including, besides
others, cooperabn with social security institutions that should participate for instance in searching for a
suitable job for the accused (convict), mediate requalification to acquire new job skills, be helpful in
arranging pension benefits, etc.

R The probation programmenay also includethe application of imposed duties and restrictions as
part of the shortterm and longterm objective. The mandate in this sense means havicgrtain power /

control over the accused (convict), consisting of drawing up reports for thsguutor or for the judge,
which may have a significant impact on the subsequent course of probation. The actual report may be
positive if the accused (convict) did well in the probation. Besides the above, its content may include
aproposal to reduce th@robation measures. In case of negative information on the accused (convict), the
probation officer shall draw up eport in the form of groposal to turn the conditional sentence into
unconditional prison sentence, orpgoposal to extend the probatiomeasures, the imposed duties and
restrictions, etc.

R The second area is specific in being focused on control and superyesotie primary assignment

of the probation and mediation officer. Thus, in terms of this process, the probation and mediaticer offi

shall supervise the accused (convict) to ensure they accept the duties and restrictions imposed by the
aNBaz2fdziAz2ya 2N 6@ dXELINIHARE Pprasgss] shhat), urddér $he TiokyNIRules,
refertoa NS RdzOA Yy 3 NB 2 F FISK/RAYHET 3 WHRS NG& AMIAS/ENT GA 2y Ay 2
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In the Eurpean Recommendations for Community Sanctions and Measures, theoterndzLJS NJJA & A 2
differs from the terma O 2 y (TheRefmio & dzLJS Nasfarsibotd 4 éssistance activities conducted by or
on behalf of an implementing authority which are intended to ntaim the offender in the society and to
actions taken to ensure that the offender fulfils any conditions or obligations impbsed.

R Ly GKS O2 dzNAhS prébFioncatd2nédiaNdd dbfficgr above all ascertains whether the
accused (convict) compliestivithe imposed duties and restrictions, or participates in their application, as
the case may be. For instance there may be a case of an imposed duty involving the order to participate in a
social training programme or another educational programme With assistance of the probation and
mediation officer or another professional, etc. In case of 4sompliance, besides other measures, the
LINEOFGA2Y YR YSRAIFGAZ2Y 2FFAOSNE akKlff y2iAFe GK
NB O2 NFRhé possible donsequences of repeated mmmpliance with the imposed duties and
restrictions. This part of probation may be considered demanding, as it involgescess where the
accused (convict) should not remain passive, but should be active fromaseaspects. Another and
important part of probation is searching for resources to meet the basic life needs of the accused (convict),
to find employment (temporary job), to securesaurce of subsistence. The probation and mediation
officer should positigly steer the accused (convict) towards fulfilment of the various goals under the
probation programmeo improve the quality of their life in the society and their family I&otivation
(ongoing) is an important and legitimate feature of these activjtees it is needed to make the accused
(convict) satisfied and it helps to cope both with life situations as well as with the imposed duties and
restrictions during the probation supervision.

R Referring to the above we could seekacertain kind of balandeetween taking care of the

offender andcontrolling the offender, as the probation and mediation officer has to deal with this issue in

their dayto-RIF &8 2206 @ Ly GKS aalydzrtf F2NJ tNRBoluA2y {S
Professionals and Magers, Romg[ 2 Y R2Yy wmMdppy I Lldmondx GKAA& | NBI Aa
the probation officers face eonflict situation when executing these tasks.2 KI i @A NIidzr t £ & Y/
scope of view of probation, whether to perceive it as organisatiof social work or as a supervision and

O 2 y (i NRThis iésaeirf efaborated on in more detail in the UN document, in the Commentaries on the

UN Standard Minimum Rules for N@ustodial Measures (The Tokyo Rules), New York 1993, where it is
stated, bediles others, that on the one hand supervision has a control function to prevent the offender

from reoffending. On the other hand, supervision has a social and assistance function helping the offender

to integrate into the society. These objectives of suon are reflected in two case§hemore controt

oriented approach¥ 2 OdzaSa 2y GKS 2FFSYRSNOD& NBaLJRyrmokoAf Al
assistanceoriented approachfocuses on coping with challenges that could lead to another offence, as well

as on working with the victim and with the injured party. In exercising probation supervision, the probation

and mediation officer should bring balance between these approaches to alleviate th& y&a AI2ZNR & A y =
between taking care of the accused (conviat)d controlling compliance with the imposed duties and

®United Nations Standard Mimum Rules for NoCustodial Measures (The Tokyo Rules) (General Assembly Resolution 45/110,
14December 1990)

"Council of Europe Recommendation no.R(92)16 on the European Rules on Community Sanctions and Measures (Committee of
Ministers, 190ctober 1992)
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restrictions. It is above all the area of providing social support to the accused (convict) that should be more
focused on cooperating with the social curator, the social worker, charities, civiciagsug, etc. In my
subjective view and according to my personal experience, such more flexible cooperation could also work
with the use of certain mentors. These would be helpful to the accused (convict) for instance in case of
conditional suspension ofrigon sentence (parole), where the court ordered probation supervision and
imposed duties to find employment, to pay the child maintenance in arrears, or to pay damages to the
victim (injured party), as applicable, etc.

R The third area of probation includethe place of its executionwhere the probation measures or

the imposed duties and restrictions, as applicable, are executed. As a matter of fact, the probation activities
are only carried out in case of the accused (convict) that is subject to protsmtpmrvision at liberty under
aconditional or alternative punishment. For instance, for compulsory work sentence, the place of
execution can be a town, a municipality, a legal entity engaging in education, charity, etc.

- What are the benefits of probatiorand alternative forms of punishment?

- The convict, the accused becomes active in rectifying the damage/injury caused to the victim;
- Allows working with the victim / the injured party;

- Active approach towards compliance with the imposed duties and resmitio

- The accused does not loose their job, (societal interest);

- Lower government costs of serving the sentence;

- Sentence carried out at liberty;

- Family and social ties remain untouched;

- Room for redress, compensation of damage;

- Prevention in terms of thenposed duties and restrictions;

- Erasure of the punishment upon compliance, clean criminal record (e.g. home arrest sentence,
O2YLJzZ a2NE 62N] &aSyidSyOSXovoT 0=

- Ability of immediate integration with the society upon conviction, etc.

- Probation methods andpproaches

We know that the primary function of the probation and mediation officer in the probation process is
to supervise and control the accused (convicts) with regard to their compliance with the imposed duties
and restrictions. To achieve this maioadj of supervision and control in empirical practice, it is necessary to
discuss the manner of application of these methods and approaches. Dedicated literature as well as the
working document drafted by experts from Belgium refers to the way of achiefieagmain goal of
supervision, what to do to possibly reduce the risk of recidivism, what steps to take in connection with
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integration of the offender into the society. To achieve the desired aim, the probation and mediation
officer needs @asic methodologal framework or @ode of ethics. It is further stated that the probation
practice remains diverse. Probation officers across Europe use various methods and approaches that they
follow in their practice with various offenders. This implies the use oérsdvmethods combined rather

than the use of a single specific method that would dominate in practice. Probation officers tend to act with
differing and often also specific approaches to the methb8ach presentation is identical in certain
aspects in tk Slovakian conditions, provided that in some cases it would be more appropriate for the social
support work to be addressed by experts such as the social curator, social worker, mentor, etc. within their
professional and institutional arrangements. Thengel principles applied by the probation and mediation
officer in empirical practice may includ&ilored approach, targeted expression of emotions; control of
emotional involvement; unbiased approach; principle of-getérmination of the accused (cdaw);
confidentiality (nordisclosure obligation) to ensure protection of information considered confidential by the
accused (convict) and which is an ethical obligation of the probation and mediation officer;

nk aSRAFGA2Y YR {F{dNIGA2y 2F 2A0GAYad bSSRa

The profession of eivil mediator and of the probation and mediation officer was established in
Slovakia in response to the need to resolve conflict situations in afetturt manner. What we see at
present is an increased interest in eaft-court confict resolutions. These are situations that concern us
either directly or marginally, to which we can also be direct parties. Therefore we look for possible
solutions, alternatives to saturate individual needs, interests, opinions, attitudes, or to coatpens
pecuniary or norpecuniary damage from the viewpoint of conflict and law. More than ten years of
experience in conflict resolution via mediation led us to the need to answer questions either directly or
marginally related to this issue. The current Whedge of mediation in the conditions of the Slovak
Republic is mostly presented by the expert public from the viewpoint of its legal focus, i.e. via civil and
criminal law. The general public perceives mediation asale, not splitting it into legal segents, but
rather accepting it as a mulfinctional conflict (dispute) resolution tool.

& Case study from practice:

2 . 2 RA {déscritibnhbivthe offence)

Mr. Peter lives in aommon household in detached house with his daughter Eva, who is divorced,
has three children, the oldest is 8 years of age. The wife of Mr. Peter and mother of the daughter Eva died of
cancer three years ago. It is very difficult for the family to come to terms with this loss of the wife and the
mother. One day, after she open#tk fridge, Eva found that the groceries she bought yesterday and put
into the fridge are gone and she has nothing to give to her three children for breakfast. She turned to her
father who was smoking a cigarette in the garden, asking whether he had #aise yoghurts and drank
the milk from the fridge. He said he did so. In that moment the daughter started swearing at her father in a
vulgar way, who physically attacked her, he hit Eva with his hand in her face, breaking her nose and as she
was falling © the ground, she also broke her wrist. These injuries necessitated 21 days of
treatment, a forensic expert assessed the injuries and determined the payment to compensate the bodily
harm in the amount of EUR 986The father Peter was prosecuted for theon offence of inflicting bodily

8% K S P'YAGSR blrGA2ya LYGSNNBIA2WWBLUE/ wINKRKYS By WAiRd ADISy delSta ST NODKt NLB
Guidelines for Probation Managers, Rogieondon 1989, 54.
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harm. The prosecutor referred the criminal matter to the district court, to the probation and mediation
officer, to approach the accused and the victim to try and possibly resolve the offence of bodily harm via
mediation.

? Evaluationg conflict perception from the viewpoint of the general and expert public:

We may ask the question how we see the conflict, what should we address in connection with
mediation. In ecase presented as above, we agree that the objective shoulikligayment of damages in
the amount of EUR 986as appraised by the forensic expert.

? How did mediation proceed in this case?

Upon having read the criminal file, the probation and mediation officer (hereinafter referred to as the
a YSRALI G2 NX O Id BE fdsk Rektihg Witk theKparties to the mediation in an indirect way. The
reason was that the mediator was not familiar with the current state of the conflict, and he wanted to
prevent the undesirable escalation of tension that persisted betweendbesad Peter and his daughter
Eva.

The mediator summoned the injured Eva @ first party to ascertain the current state of the
conflict, should the situation perhaps be settled with regard to payment of damages, what were the
requirements of Eva with regard to the accused Peter, her father, etc.

The injured Evappeared at the meeting with ghmediator in time, her behaviour and conduct was
rather tense, she did not keep eye contact with the mediator, she was mostly looking to the ground, she
only sat on the edge of the chair as if she was just about to leave, and she kept pressing theriiigers
hand, etc. Such newerbal and verbal communication was not in line with what the injured initially
presented in relation to the offence that happened, in particular when she was asked to comment on the
damages, on her requirements against her &atReter. She only plainly said during the talk that she did not
want anything, that she would undersign everything that the mediator presented, that she just wanted this
case to be over.

The eruditeness and ability of the mediator to read the verbalraeverbal signals shown by the
victim of the criminal offence washasis for the mediator to apply any possible theoretical as well as
practical experience relating to working with crime victims. The mediator was applying the eclecticism
method in the vdous stages of mediation. Following the application of appropriate communication
techniques, the victim Eva started talking more about the entire situation. She told, besides others, that her
father had only been drinking for two years already after h& lois job, that when drunk, he kept
GKNBFiSyAy3 G2 UGKNRg KSNI 2dzi 6AGK (G4KS OKAfRNBYy (:
only receives the parental benefit, her husband is not paying maintenance for the children, she also filed
acriminal notice on him. Those yoghurts that her father Peter ate and the milk he drank was the only food
that she had for her children for the entire day. The social allowance should only arrive next day, and her
husband once again failed to pay the chifhintenance. She commented on her behaviour against her
father Peter that she was desperate when she saw the empty fridge and in the room next door three
children were crying as they were hungry and wanted to eat. This was the reason why she approached her
father Peter in asulgar way, and she added in one brediht as long as her father does not drink, he is a
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very good man and that then both she and her children liked him.

The mediator summoned the accused Peter as the second party to the medidtighii SNOa O2 yF
during the first contact may be assessedatasduct of a person who feels to be innocent. The accused Peter
had a different perception of his conduct. He got annoyed that he is prosecuted for slapping his daughter in
the face, how come, was his daughter whom he slapped, nahad party, etc. Following the application
of various mediation and communication techniques, the accused relaxed and switched from his offensive
attitude that he had towards his daughter and towards the judicjaskesn to appropriate communication.
He said, besides others, that he had been unemployedl@orgatime, that he used to work asdaiver for
KA&d SYUuaANB tAFST KS gl a y2ad FoftS G2 02LS gA0GK (K
did not have money, he was only receiving social allowance, and would téntparary job from time to
time, where he earned some money. As for the monetary compensation for bodily harm, he said that he had
no money to pay the compensation for bodily hamthe amount of EUR 9860 his daughter Eva. (It shall
be added that the accused is prosecuted for the first time.)

Thiscase study shall be interrupted from the viewpoint of presenting mediation, we shall continue
after we have looked in more detail tite different areas relevant for the mediator from several aspects.
We consider it to be dangerous and risiythe mediator, without subsequent specific knowledge, drafted
an agreement in the form as suggested by the victim, so that she can forgettabotase and so that the
criminal procedure is terminated.

Questions to review the current state:

? Is it important that the mediator is an expert and masters the methods and techniques of his
profession?

2 /1y 68 G1t]1 lo2dzi &I (riehdhéage2y 2F G(KS GAOGAYEO

? Is this not rather a resignation of the victim, which has nothing in common with mediation and with
the restorative principle?

? Is it ethical to terminate such mediation?

?

Is there ahreat that the offence would be repeated (risk of recidivistnjhe mediator has
a superficial approach?

To focus on the main objective of this article in the most efficient wayconsider it essential to
have sufficient knowledge in communication, conflicts and mediation as such. We consider communication
to be anecessary means of passing on and receiving news, expression of our feelings, emotions, needs, etc.
We use it as a method of social interaction between the client and the mediator, as well as in other
professions. We consider the familiarity with the sjjies of verbal and noemerbal communication skills
anecessary component of what the mediator should master if their job description is conflict and dispute
resolution. The Association of Slovak Mediators describes the mediator as an important emtégliation,
who facilitates the dispute resolution between the parties agualified expert incommunicationand
dispute resolution. This example also confirms that the fieldooimunication is @ecessary competence
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of any professional who should be alite read and distinguish various signals of verbal and-verbal
communication to then be able to address the conflict area in a more efficient way.

If we think about the term confli@nd reflect on whether we have experienced it at some point in
the past, aprobable answer will be that each of us had experienced some conflict in every phase of our
lives, be it during childhood with another child (peer conflict) or with parents, when our behaviour was not
in line with their expectations, etc. Nor can \agoid the word conflict as adult individuals, it is only up to
us, up to our skills, capacities and interest whether we want to resolve the conflict and in what way.
Acommon lay approach has its justification, as in such approach we mostly apply theduehzatterns
assumed from our parents, people we know, as well as acquired in the course of our lives. In the preface to
KA&d 0221 aY2yFEA{ldGe YSRIA fARYAG oa/2yFtA0da Y2y
was when he told him that LISNER2y O0a fATFS | QhGdzrftte Aa I O2y Ay
unable to agree, where the relationships are disrupted to such extent that mutual communication is
impossible (dangerous), there we see room, option for Hmedty involvementrepresented by an
independent and impartial mediatdt.

R The term conflictusually connotes something negative to us, something we try to avoid in common
life situations, not to elicit such conflict behaviour by our behaviour, not to becopeety to the conflict,

but there are also opposite situations. It may be stated in this regard that this is personal knowledge that
can also involve common interpersonal relations that generate conflict situations. From this viewpoint and
lifestyle, these can be cordts of social and financial, social and cultural, social and political differences, as
well as conflicts of marginalised groups with the majority population, conflicts of the employer and the
employee, etc. There iswehole range of possible sources of dants originating in everyday life as an
interaction of differing ideas, opinions, attitudes and interests. They are mostly presented by at least two
differing, mutually excluding options, they usually are of antagonistic nature. A mediator should also
master these aspects of a conflict. In the following section, we shall take a closer look at this area in
connection withcrime and the restorative principle.

- Basic principles governing the use of restorative justice programmes in criminal matters.

To stremgthen the legal position of criminal mediation, the alreagth Seminar to Facilitate and
Enhance Judicial Capacities in Criminal Matteas held on 28-27"b 2 3SY0 SNJ nnny Ay hyYC
Republic). The project was recorded under number SK/06/IB/JHQ2vhere Belgian experts suchHans
DOMINICUS Federal Ministry of Justice of BelgiumA OKI §f K[ A6 BBb 9 YAODSNEAGE X
professor, Denis VAN DOOSSELAFREA § 3S ! yAGSNERAGET LlAaeOoOKz2f23Aad |
Faculty of Psshology and of the Criminology Institute, and Leo MULLENBE®eral Ministry of Justice of
Belgium, solicitor, head of the project on behalf of the Belgian side, agreed, besides others, on the
definition of criminal mediation. They stated thamnediationis an alternative and nceauthoritative form
of outof-court dispute resolution between the accused and the victim, aimed at joint search for a mutually
suitable and satisfactory solution that alleviates or reduces the currently existing conflict vial mutu
O 2 Y Y dzy A.Q@3einina® g088). Conclusions and recommendations for mediation were adopted via the
final report relating to the conference at issue held on 17 July 2009, which was drawn up by the Ministry of
Justice of the Slovak Republic and its partrepresenting &uropean Union Member State, theederal
Ministry of Justice of Belgium

°%¥y L + h | [2D0g.Xchflikiy thedzi lidm{Conflicts betweenddple) @ v ® SR t 2 NIt 7188642KnH & McpH LILI |
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The alliance of nogovernmental organisations operating at the UN in the field of crime prevention and
criminal justice formulated aorking definition of restorave justice and its possibilities in the following

% 2 NR ARéslovativen justice is @rocess wherein all parties involved irceatain crime meet for the
purpose of aollective assessment of how to address the adverse consequences of the crime amekits fu
consequencesg’’

R Zehet'as the author of the boola " @2 R R2 wSad2N}I iNOYN 2dzadGA0Sa
Wdza G andtBedfainder of these ideas bringsmprehensive and detailed information on the restorative
principle from the viewpoint of restorative justice. We shall certainly not find any -cletrand
unambiguous answers therein, which we would expect, butatlgrovide us with new insights, stimuli and
experience in how we could administer justice. Zehr (2003, p. 8) concludesuthati A& y2id GKS
restorative justice to reduce recidivism. In an attempt to acquire recognition, restorative prograamenes

often presented and evaluated asveans of reducing recidivism. It may be stated that there are good
grounds to think that restorative justice programmes do reduce recidivism. To date, research has delivered
quite encouraging results, though it foeasmainly on juvenile offenders. Although reducing recidivism is

not the reason for existence of restorative programmes, it is just their side effect. Restorative justice is
aright thing to do that has to be done righw/e should deal with the victims anglspond to their needs, the
offenders should be involved in the process, not considering whether the offender grasps what this is about
YR S6KSGKSNI 6S | OKAS@S Shch WeRidzhBidR evéits arfsl of 2h€ comiBitied RA .
crime is specifi, and thereforave cannot stipulate aingle universal restorative programme or technique

& Continuation of the case study from practice:

2 . 2 RA {céurseaf riliation meetings with the victim, with the offender, and conclusion)

The elements of theestorative principle were fully accepted and utilised by the mediator in terms of
the mediation process. The conflict was perceived in broader relations, the mediator was able to decipher
the expressions of communication presented by the victim Eva atitebyffender Peter. What was an
important factor was the signal of the victim, where she resigned at the beginning of the mediation. In this
position, the mediator should try and respond to the actual needs of the victim, to ensure a permanent state
of sauration of needs, and not just a temporary one. This state can only be achieved via appropriately
worded open questions to stimulate the victim and to prevent them answering only yes or no. In addition to
what is written in the minutes of the investigatidile, the victim Eva described the entire atmosphere
before, during and after the conflict in more detail. She agreed that at the next meeting the mediator could
tell her needs and requirements presented during the interview, and she consented tonaejgfiimty with
the offender Peter.

The victim Eva and the offender Peter met at the second meeting, where the mediator rephrased the
information for them that he received from them during individual meetings. Then he presented a recap of
the known state, ad the parties to the mediation commented on it. The individual positions of the victim
and of the offender were respected each, they did not interrupt each other, they took notes while the other
was speaking, to be able to subsequently respond to whatsaigs Their communication always took place

Oyrwl. 9/ 3 %o S0 VSRR FAGND Wit t dPGRR G (NA 2y YR aSRAFGAZY { SNBAOS
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via the mediator. The individual stages of the mediation proceeded in this way until the moment when the
parties were able and willing to communicate with each other. As the communication between the offender
andthe victim was bad, they learned the following about each other during the mediation:

The victim Evdearned that her father had a very difficult time coping with the death of his wife. In
turn, he was dismissed from his job, he was used to take cane ¢dmily financially, but when he failed to
do so, he started drinking. She also learned that her father Peter wanted to commit suicide after a year of
his unsuccessful search for a job, but a coincidental hiker saved his life. He perceived histontitodity
job and take care of the family as his personal failure.

The offender Petelearned during the mediation that his daughter was divorced, that it was not true
what she was saying that her husband worked abroad. Moreover, Peter learned fosthieni during the
mediation what were the circumstances when his daughter swore at thiat he ate the only food she had
Lddzi +FaARS F2NJ 0KS OKAfRNBY Ay GKS FTNAR3IS® IS RA
maintenance for three childrerother, stipulated by the court in the amount of EUR 43fe responded
very positively to the requirement of the victim Eva to undergo a therapeutic stay to treat alcohol addiction.
He added on this note that he needed help in this regard, but did rbtefiough courage himself to
undergo the treatment. He is happy that the daughter still likes him, and he will do everything for her and
for his grandchildren to keep them happy.

Mediation conclusion:

The outcome of the mediation was a written agreementwmatn the victim Eva and the offender
Peter, whereunder the victim did not require the damages in the amount of EUR &86he knew her
father did not have money. In order to saturate her needs, the victim required the offender (father) Peter to
undergo an institutional alcohol addiction therapy. Thus, the mediation was focused on the future.
According to the victim Eva, her father is a very-satfificing and good man, unless he drinks. The
requirement of the victim was worded in the agreement that &hend it sufficient as a compensation of
the damage that the accused (father) Peter underwent an institutional alcohol addiction therapy. The
mediation at hand was concluded by conditional suspension of the prosecution tneh @eriod of 12
months. Béore drawing up the final report on the accused Peter upon at the end of the trial period, the
victim was summoned as well to comment on the current state, whether Peter accepted the requirement,
whether he drank alcohol, or whether situations involvimg bausing her bodily harm were repeated. The
victim stated that she was very glad that the outcome of the mediation was a conditional suspension of
prosecution, the father underwent the institutional therapy, she was visiting him there with her children.
Her father Peter was abstaining from alcohol now, he fourjdba he works as driver at amotorway
construction site. The family relations improved, their communication is even better than prior to the
offence.

The accused Peter, who presented documemntsaving completed the institutional therapy, was also
present during drawing up of the final report. He told he was proud of his daughter that she helped him and
that the quality of his life was now much better, he now enjoyed life.

This case study sugded one of the options how mediation can proceed, if there is an erudite
mediator using the elements of the restorative principle in his work from the viewpoint of saturation of the
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are many options, there is just a need to correctly set them and apply them in daily practice. For this
purpose, the next part shall also discuss the principles of restorativeness that have a justified place in the
mediationprocess.

- The actual direction towards restoration can also be seen via the following principles and values:

a) Respectg is one of the key values expressed both towards the pecfahe victim (the injured party)
and towards other affected persons, as wadltowards the offender.

b) Liability ¢ in this case, theoffender of the crime assumes liability for the (Rjpecuniary damage
incurred and the restorative process facilitates his motivation to restore the disrupted relationships.

c) Dialoguec all restorativejustice programmes and techniques are primarily based on various forms of
dialogue between the parties to the conflict that arose between thetim and the offender or the
community.

d) Participation ¢ restorative justice strives primarily to involve allrpes to the crime, and/or their
representativesin conflict resolution. The actual resolution of the confligtevent is in the hands of
those affected by it, and not in the hands dfoamal authority.

e) Balance¢ achieving balance in the community may Imeluded among the priorities of restorative
justice It actually involves strikinglzlance between the interests of the stakeholders and searching for
asolution acceptable for the stakeholders.

f) Voluntarism ¢ the meaning from the viewpoint of restorative justice is that participation of the
a0l 1SK2t RSNA Ay | ds@Ndyyased db 2ojudtdrignOile. thedBcarmhdt belfdvced/
to such involvement by any authority.

g) Community (involvement)cthe objectiveof restorative justice always is to involve the members of the
community where the victim and the offender live. In this regard, the crime is not perceived as a
separated and isolated act that should only be a private matter of the partidsetorime.

h) Individuality ¢ this refers to respecting the unigueness of every person, which is always balanced in
relation to the communityirom the viewpoint of restorative justice.

R Thedefinition of thea NB & (i 2 NJ (i AigarSourlalhidioy alsb tdtelhéd by empirical practice

and many years of experience, as also presented by the experts from Belgium (seminar, 2008), who state
the following:a h dzNJ 8 S@SNI t &SFNE 2F SELISNA Sy O8raftaldfitition. YSRA |
Restoration is noan identical term with getting back to the starting point.. Restoration is something else
than repair, return to the situation prior to the crime. In this sense, crimes are actually irreparable. They
leave traces, luckily not equally dramatic, howevemsthing still changes in life. It is unfortunate when a
person does not understand that this will not change even if the victim turns into an off@eftoration

cannot be reduced to pecuniary damages.In our experience, this approach results inihéeeiatg sold,

as if their suffering and humiliation was simply expressed as a certain monetary amount usually stipulated
by external criteriaWhen the parties to the crime request restoration, they are expressing the need for a
change of their attitude towards the crime and its consequences, a change in incorporating the resulting
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SELISNASYOS xKBASIRRCONIAT A MBa & 62N SR 2y Ay Y2NB
YIEEFN KSNEGSEt NBOKG® h@SNBSIAYy3ISYy yI 21 NBy 6SYARRS

—h

We also described mediation as a communication process with more or less unforeseeable content and
outcome, however, this does not mean it ipcess without any orientation. The definition of restorative
mediation describes that mediation shall be foedson the conditions inducing settlement, i.e.
GNBalG2NI GAZ2yéd {20A1f AyiuSNBad OFy o6S Slaiate NBYS

2 KSy (GKS LI NIASaA (2 GKS ONRYS NBIljdzSad aNBaidz2N
their attitudes towads the crime and its consequences, a change in incorporating the resulting experiences
into their lives:?

R We wish to refer to the experience of the Belgian experts (2008) as an examyie, present
restoration via several characteristics that should mateteast the following requirements:

a) Aclear, feasible objective to be attainedsabjective meaningful process.
b) This process is relatively unforeseeable as for its duration, its content and depth.

c) Neither the severity of the crime, nor the amount of pe@ry damage incurred are decisive
indicators for inclusion of the case into the process. Many times, trivial physical attacks cover up
amajor personality issue concerning the ability to adapt, whereas some very severe crimes are
easy to discuss from theewpoint of criminal law.

d) As the process is unforeseeable, restoration cannot be speeded up or organised to gitain a
agreed objective. The stakeholders will either accept the invitation for a meeting, or not.

e) It is peculiar that restoration is request simultaneously both by the victim as well as by the
offender. The offender often tries to justify the attack and its consequences, to explain their past
and its impact on their personality.

f) Probably the most empowering element of the positive approattihe entire process are the
AA3dAylLfa 2F aK2gAy3d NBALISOG F2N) 0KS 20G§KSNJ LISNE
showing regard (respect) is the essential driver of everything that happens in the restoration
process.

Thus, the main task of thenediator is to create an environment of safety and respect for the
stakeholders and to ensure that this feeling is also transferred to the relationships between the parties,
thus helping to alleviate their tension and their defensive attitude. We canadigtaonicude that showing
of mutual respect between the stakeholders (or their community) in concrete mediation situations results
AY dzySELISOGSR GdNya Ay GKAYylAy3Ie ¢KSasS +FNB GKS
Unfortunately, this cannot & organised, all that can be done is to create favourable conditions for the
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course of this mediation process.

R One of the important aspects iglso voluntarism while it may seem at the first glance that
voluntary participation in mediation is sedvidert. Mandatory participation would not only force
authenticity out of mutual communication, but it would also infringe the legal right of the parties. This is
clear with regard to the victim. And moreover, mandatory participation could result in secondary
vibliAYAal A2y 06S R2yOiG syl G2 tSG GKS GAOGAY A
CNRY (KS 2FFSYyRSNDa GASHLRAY(IS TFT2NOSR LI NI AOALI G A
want to achieve their honest, genuine remorsge can hardly get it by force. Therefore, according to
international as well as national guidelines, mediators are expected to thoroughly inform their clients about

the nature of the invitation to take part in mediation, as well as about the right toctdjas offer at the

beginning or at any stage of the process. (Council of Europe Recommendation no. (99) 19)

Lawmakers as well as practitioners should ask the question whetherlaf i S NJ/ | iske@lga OK 2 A
choice. And balance is again at stake, depending on the context of the crime and on the need of the social
environment; sometimes, &ertain (moral) pressure on the stakeholders is unavoidalflesometimes
mediation is an open or masked past the sentence or of imposed conditions, we are barking up the
wrong tree.If participation is not genuinely voluntary, mediation will only become a tool for punishment
or moralising of personsAs thea LISNOSA @SR T NB SRi8 vathez & sulidtivdImat®ri LI ( A
YSRAFG2NBR &aK2dAZ R OSNATE gAGK GKSAN) Of ASyida Ay St (
but rather a genuine option to participate or not.

R Another clear principle directly linked to the definition of restorative mediatiam the criminal

procedure is confidentiality of informatiorfobservation of the nosdisclosure obligation). This is discussed

Ay (GKS a3aSYySNrf LINAYOALX Saa 2F GKS [/ 2dzyOAf 27F 9 dzN
found implementationin Act no. 550/2003 Coll. on Probation and Mediation Officers.

52flyailt adl dSa 0Kt dENE dz2ywih yiE2 20/K SI KIAGG AZya dtSNR 6 |
mediation shall refer to an owdf-court mediation of dispute resolution between thetimicand the accused.
Under the Act, mediation is understood asp&cific nofprocedural method of addressing the criminal
matter, matching the meaning of the restorative justice concept, in cases of those crimes that are the result
of a conflict relationbetween the offender and the victim ofparticular crime. Mediation between the
victim and the accused is based on the general principles of mediation, however, its specifics are determined
by the context of the criminal procedure as the background fomjiplication. Thus, here, mediation is
defined in a narrower sense than usually understood, as it is explicitly bound to connection with the criminal
procedure. It is thus an activity carried out in connection with the criminal procedure and aimediag sett
the conflict state elicited by the crime as well as at alleviation of damages and consequences of the
O2YYAGUGSR ONRYSoa

To round up the knowledge, we also state the opinion of Tony Marshall, who put emphasis on the
important role of mediators in hi 996 article on restorative justice. The need to find a concrete solution

*Methodology developed by Belgian mediation expe2@08.
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to the issues they encountered in their deyrday practice was more important to these professionals than
theoretical knowledge. Looking back at the development of mediation, #adlyris the right direction.
Mediation is above all inspired by practice and by the unceasing effort to understand the motives and
needs of peoplé?

R Such insight and own empirical experieniterestorative mediation, as well as the expertise passed
on from the knowledge of other criminal mediators during trainings, can be presented in a way that:

a) in restorative mediationit is difficult to predict the duration of the mediation process, the content
and the final outcome, but above all, it isabjectiveg personal, intimate and by its natureique
process;

b) mediation in criminal lawgets into an antagonistic position the traditional notion of the criminal
procedure comprising the qualities of objectivity, transparency, predictability and comparability.

A specific feature of criminal (restorative) mediation is the fact that criminal law is in an antagonistic
position tocriminal mediation.

R At afirst glance, restorativeness and criminal laare presented as elosed system, based on
rational criteria, aimed at reducing crime tdemal category followed by punishment. What we encounter

in practice is @ertaina 2 R R @@ & &fANdiyes and prosecutors when assessing the extreme limits of the
above mentioned rationality. One prefers morality, while others rather focus on the crime, on the
expectations of stakeholders, on the wording of the judgment. What we find in the mativati the
pronounced judgmenis areflection of the (expected) perception of the victim, the (expected) wish and
meeting of public opinion expectations. What is appearing in setting the sentence is an ever increasing and
clear attempt to follow the ideasf particular persons seeking justice, when references are made to the
relative severity of the crime, as well as to specific situational and personality traits of the offender, which
come to light during the proceedings. And now we got far frodiract, strictly rational application of law.

We can justify this on the basis of principles of the actual judicial system. The basic principle of
legalityrestricts the justification of the system to the small part of the society that creates the content of
legal regulations in the strict sense of the word. It even restricts the scope and nature of what can be
offered as arex offocompensation. Theubsidiarityprinciple stipulates punishment ascartain means of

force of the society, means of protecting life, altimate means of correction. Both of the above principles

lead us to the conclusion that criminal law is conceptually connected witlesdtiction. It is clear that this

system cannot be understood asharmetically closed vessel orclbsed decisiommaking system. Both of

GKS 1020S YSYUA2ySR LINAYOALX Sa | dzi2YlI GAOFft& NBa
world escaping justicélhe legality principleresults in the need to direct and handlevariety of issues and
conflicts thatare not governed by any legal regulation. And this is even more true for the subsidiarity
principle. If punishment, the exercise of societal pressure, is considered drf G A YI G S O2 NN
thentheverification of this principle may only take place at theuasstion of af | NAS y dzY 6 SNJ 2 T
O2NNBOlGA2yaa Ay GKS 3IAFSy a20ASieéed o6aSiKz2R2t238x

' MARSHALL, T. F. 1998e evolution of Restorative Justice in Brit&imropean Journal on Ciriminal Policy and Research. 1996.
4.4,2143

®Act no. 550/2003 Coll. on Probati and Mediation Officers.
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Mediation in Slovakia is only carried out subject to the consent of the victinoatite accusedIf the
accused is goung offender, the probation and mediatiaificer shall obtain consent with mediation from
at least one legal guardian. Participation of all stakeholders in the mediation is voluntary

Mediation in the criminal procedure may be carried out on the proposal: of the legal guardian of the
accused youn@ffender, the accused, the victim, the investigating officer, the prosecutor, the presiding
judge of the bench, the single judge, the attorney. The instruction to (consent with) mediation from the
prosecutor, the presiding judge or single judgigall notbe directed at the manner and outcome of the
mediation

Mediation in the criminal procedure may have the following outcomes:

a.) Conditional suspension of prosecutianin the procedure on a minor offence, for which the law
stipulates a prison sentence ap to five years, the prosecutor may conditionally suspend the prosecution
subject to consent of the accused upon pronouncement of the accusation until filing of the criminal charge
upon proposal by a policeman and also without a proposal. In this caseadbesed shall make a
declaration that they committed the crime for which they are prosecuted, and there are no justified doubts
that their declaration was made in a free, solemn and comprehensible manner. At the same time, the
accused shall compensate tdamage, if incurred due to the offence, or shall enter into an agreement with
the victim concerning its compensation, or shall take other necessary steps to compensate it.

b.) Settlementg in the procedure on a minasffence, for which the law stipulatesprison sentence
of up to five years, the prosecutor may decide on approval of settlement and suspend the prosecution
subject to consent of the accused and of the victim.

If settlement is the outcome of mediation, the accused shall make a declaratiothéyatommitted
the crime for which they are prosecuted, and there are no justified doubts that their declaration was made
in a free, solemn and definite manner. The accused shall compensate the damage if incurred due to the
offence, or shall take other epps to compensate the damage, or shall otherwise redress the damage
incurred due to the crime, and shall deposit a monetary amount intended for a particular addressee for
generally beneficial purposes to the account of the court or to the account ofzhé O dzii 2 NO& 2 F F )
pre-trial procedure, unless such monetary amount is apparently inappropriate considering the severity of
the committed crime and also considering the property situation of the accused.

Human dignity and its place in restorative jtise

The philosophy of restorative justice brings forward the ideas of submission and respect for human
dignity as certain ethical challenges. In practice, in holding a mediation meeting, there is a continuum of
reactions that can more or less come clotethe ideal state. Both the parties immediately affected by the
crime as well as professional probation and mediation officers have to cope with inner uncertainty
provoked by questions such as:

C Is it mentally possible at all to separate the person froeirtdeeds (to respect the offender while
condemning the crime)? Or is this only a theoretical construct?

C2KIFIG Aa (GKS O2yySOGA2Yy 2F NBaLRyaAaAoAftAlde F2N 2
consequences does it have?

C Are the parties reallgqual from the viewpoint of their human dignity?
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C Does the assumption of equality bear some ethical risks? Can the assumption of equality favour one
of the parties and harm the other?

C How to achieve that respect for the digniay the offender does natause an impression with the
victim that the reality of the inflicted evil and injustice is belittled?

C Can we find a fair balance of interest in the needs of the offender and in the needs of the victim? Or
do we prefer the needs of any party during media# Is it at all possible to maintain an attitude of
impartiality and neutrality towards the parties?! OO2 NRAyYy 3 (G2 52t yait = HnAal

The ethical principle afmpartiality puts aduty on the mediator to maintain impartiality towards all
parties.Impartiality means freedom from favouring (putting at an advantage) or bias, either in words or in
actions. Impartiality includes the commitment to facilitate all parties (as opposed to a single individual) in
achieving a mutually satisfactory agreementdér a mutually satisfactory dialogue. Impartiality means
GKFG GKS YSRAFG2NI g2y OG LIXlFe GKS NBfS 2F SAGKSNI
maintain impartiality and at the same time ask the parties questions necessary for them taarotis
acceptability of the proposed solution options and of dialogue. Current impartiality of the mediator may be
at risk for instance when they had any past social or professional relationships with any of the parties to the
mediation. If the mediator pvided professional services in the past to both parties, they shall not be
allowed to continue in the mediation, unless this matter is discussed and unless both parties freely decide
to continue in the mediation with the particular mediator. Current imgaity is also questionable if the
mediator reacts in an emotional way on the parties (liking or antipathy) during the mediation. Ethical
dilemmas are also elicited in mediators by the tension between impartiality and the temptation to suggest
solutionsor to direct the process towards achieving a fairer and just solution. It is also ethically challenging
to handle the tension between maintaining a neutral attitude and provision of the necessary professional
legal or therapeutic advice.

C To what extent dave determine the needs of the victims and of the offenders? What needs are we
willing to accept as justified?

C To what extent do the experiences of some parties take priority or impact the needs of other
parties? Who shall decide about that? What are thplioations?

C Can or should the effort to facilitate healing and to provide a symbolic reparation fully replace the
punishment, revenge or prisoi?

We hope this viewpoint will also be helpful in better grasping the principle of restorativeness and the
mediah 2y LINPOSaad $AGK SYLKIFaAa 2y al ddz2NFdAz2y 2F GKS
nature only.

Glossary of terms used in mediation:

Mediation (from lat. mediare = to be in the middleg is a task and goaloriented process. It
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is focugd on the achievement of results, does not address the inner causes of conflicts. Besides the
agreement itself as a primary objective, it also focuses on auxiliary objectives. Each stage of the
mediation process has its objective achieved via fulfilmematicular tasks.

Mediator ¢ helps two or more parties in a conflict to achieve consent (agreement). It is an
alternative conflict resolution form, with concrete steps directed in favour of the parties to the
conflict.

Conflict(from the viewpoint of medition) ¢ can be defined in various ways: is@fter definition, we
perceive it as a@isagreement with ideas, opinions or interests of (an)other person(s), in the less soft
definition, we understand it as fight, opposition and even hostility.

Facilitation ¢ is an effective method of organising, chairing and handling a successful meeting
or negotiation.

Facilitator ¢ is responsible for the actual negotiation process, oversees the dynamics and
efficiency of the session, comprehensibility for all partiesl deasibility of the resulting solution.
Impartiality of the facilitator is an important condition for the success and functionality of
facilitation.

Conciliation¢ is an alternative conflict resolution method, where the parties to the conflict
agree on the services of aonciliator, who meets them separately in order to resolve the
divergences (conflicts) between them. A third party is responsible for the codrseromunication
between them and facilitates the conciliation procedure.

Arbitration ¢ this is an arbitration procedure where the arbitrator is not necessarlgwger. The
parties to the dispute or their representatives present evidence and argumerasdatral party (a person
dzy oAl aSR G2 NRa Ftye 2F (0KS LINIHASav:X sK2 RSOARSA
binding. The arbitrator oftem RA @A R S & thdy ywanKtd e th8 same distance away or close to both
parties,regaRf Sda 2F (KS LI NIASaO RSANBS 2F O2y disphted dzii A 2
resolution remedy coming from the outside. Neither the authority nor the arbitrator is guided by our
interests, but they decide according to the level ofitHenowledge, which the arbitrator can use to justify
their decision if needed.

Restorative justice programme is each programme that utilises restorative processes and is
aimed at achieving restorative results.

Restorative procesg, is each process in which the victim and the offender, and any other
individuals or community members affected by the crime, as applicable, mutually actively
participate in addressing the matters following from the crime, usually assisted by a promoter.
Restorative processes may include mediation, conferences and circles pronouncing judgments.

Restorative resultg is an agreement reached as a result of the restorative process. Restorative
results include answers and programmes such as reparation (compienss#f damage), restitution
and a publicly beneficial service, focused on meeting individual and collective needs and meeting of
obligations of the parties, and achievement otirgegration of the victim and of the offender into
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the society.

Parties ¢ include the victim, the offender and any other individuals or community members
affected by the crime, who can participate in the restorative process.

Promoter ¢ is the person responsible for just and impartial facilitation of the parties
involvement in therestorative process.

Victim and the offenderg in mediation, they usually have to agree on the basic facts of the
case as a starting point for their participation in the restorative process. Participation of the
offender shall not be used as evidence d&dgding guilty in the subsequent court proceeding.

Differences leading to imbalance of powers as well as cultural differences between the
parties shall be taken into consideration in submitting the case to a restorative process and during
the restorative process.
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Martin Lulei: Selected aspects of criminal policy and tools to measure recidivism risk in probation

Abstract

¢tKA& SELISNI IINIAOES A& | LINIALE &aeyikSara 27
topics covered in the expert psentation on the topiclools to measure recidivism risk in probati@hd in
Budapest in 2014 the framework of the projecfudiciary and Protection of VictimBhe author focused
on criminal policy, basic characteristics of the risk factor paradigm exaanples of specific tools to
measure recidivism risk. The article features also selected findings from implemented research studies
targeting criminality and victimization in the Slovak Republic.
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Foreword

The criminal justice system stands above criminal policy that (among other elements) contains also
the institute of probation andlternative corrections. The term criminal policy is described in a number of
nationa A0NI 0S3IASas OGAz2y LXlFyasz LRtAGAOLN T LJ- NI A Sa
Ot LAY GKIFIG ONARYAYyLFf LRftAOe KFra 06S02YS &dzoa2S0i 27
a sacalled populist criminal policy (Rodrigu€12). There is no doubt about the catesfect relationship
of political decisions and crime (the control of which is the aim of criminal p8lidg)criminal policy,
science and practice are linked through the term evidebased practice, which howevé not only used
in criminal policy. In some publications (this unfortunately is true also about expert literature) there is a
wrong translation of the English term evideroased practice into Slovak. US authors Meghan and Enver
(2009, p. 11) in their palication concerning EBP implementation in the field of criminal justice emphasize
that EBP is an objective, balanced and responsible use of current research and best available research data
and findings to implement policies and practical decisions toaenh the quality of the measures for the
user. In the context of criminal justice, the scope of the tersercomprises mainly offenders, victims and
communities. Criminal policy measures should be designed based on EBP and the current mainstream of
restorative justice.

Based on the data iBocial development trends in the Slovak Repablic { w>X Hnamo0 X ON.
in a material damage of 701.4 million Euros in 2012, which is a 26% increase from 2011. Despite increasing
material damage due to crime, thgeneral registered crime rates in Slovakia have declined by 3 % between
2011 and 2012 and by 14% from 2008; there was a 31% reduction between the years 2004 and 2012. The
ONAYS NIGS KIFHa I RSONBFaAy3d GNBYyRXZ oprieht®Konsidaredi NHzS
¢CKS ydzYoSNJ 2F ONRYAYyIlf 2FFSyO0Sa o060SGs6SSy wnnn | yR
the same period. Currently there is no counterfactual analysis of the impact of political decisions on overall
registered crime avitable, but research findings provide answers to many questions, e.g. whether Slovak
citizens trust the criminal justice system. Public polls (Flash Eurobarometer 385, 2013) implemented from

18 E.g. repressive US criminal policy in the 1980 #ed get tough era).
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30 September to 2 October 20¥3how that less than 3 out of 1®ra L2 y RSy & GSyR G2
justice system. Considering the fact that Slovakia ranked second from the bottom from among all EU
Member State in terms of trust, this finding is alarming. Burrell (2005) considers one of the key points of
trust in prokation (as an element of the criminal justice system) trust in the courts (and other key
institutions) and trust of the general public. Trust in the courts results in increased use of probation, which
potentially leads to a lower prison population.

Probaion as an element of the criminal justice system is one of the tools to decrease prison
population and public protection. The importance of probation is stressed also by prison population
statistics and the number of persons under specialized/probatioresugion. E.g. in Germany, the prison
population counted 73,000 individuals in 2008 and nearly 225,000 people were under specialized
supervision in the framework of the criminal justice system. Similarly in Englanwales, the prison
population was 83,80 and 241,500 people were under supervision (McNeill, 2011).

The question is how to design and implement an effective probation system, limited mainly by
adequate funding. The authors &frobation in Europealculated the percentage share of probation
savices funding from the total correctional services funding (i.e. what % from the correctional service
budget is allocated to probation service). E.g. the probation service in Malta had 3.1% of the correctional
services budget allocated, in Luxembourg thercentage was 18.4, it was 25% in Sweden, 21.8% in
Scotland, 12.5% in Catalonia (Durnescu, Kalmthout, 2008, p. 33). In Slovakia it was 0.72% in 2005 and 0.97%
in 2010 (Lulei, 2011). In 2013 correctional system expenditures (and/or the respective Statet bud
OKF LJGSNR& LINRPINXYY ntn tNRaz2yao |Y2dzyidSR (2 wmMnyIog
2014). Probation and mediation service and/or probation and mediation authorities acting at the district
courts do not have specifically allocated lgets and their expenditures are not monitored separately.

Their expenditures are included in the expenditures budgeted under the prog8#njudiciary fundingdt
is impossible to get the requested data from the progr&®P Judiciary fundingand hence 203
expenditures cannot be calculated.

In the context of probation and mediation offices acting at district courts in the Slovak Republic,
/| SKt+ N 6vnmmo adldsSa GKFG GKS ydzYoSNI 2F ff20F 3SR
in the period2006¢2009. 5,472 files (and 9,239 more files were transferred from the previous year) were
allocated to probation and mediation officers in the Slovak Republic in 2010; as of 31 December 2010, the
prison population in Slovakia counted 10,031 individu@larfectional Service ZVJS data, 2010). According
to the Internet labor market server (ISTP) job classification, the position probation and mediation officer
under ISC@8 Classification is numbered 2618pecialists in the field of law, social insuranca an
healthcare insurance not classified elsewheBased on the Information system on average earnings
(Slovak Ministry of Labor, Social Work and Family, 2014), the average gross monthly salary of this category
gla ydbnodonn € Ay wmv K doesnotdepresém the afekagedpdds ménthly aRardzaianfy
probation and mediation officers. Probation systems differ in the V4 countries and e.g. the Czech Republic
and Austria classify similar positions in the ISBClassification under the number Z3n Slovakia, the
above number is allocated to the positi@pecialists in the field of social work and counsglivitereas
based on the Information system on average earnings (Slovak Ministry of Labor, Social Work and Family,
2014), the average gross fial Kt @ &l f I NB Ay GKAA& OF(0S3I2NEB 41 & THN

¥ Research sample of 26,581 respondents fiz8rViember States using the method of a (phone) interview conducted in the
mother tongue with possible answers: d@phdtotrust, b) i SY R 2 Raudsireéddza Gz Ouv LQY
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(Information system on average earnings) this code (2635) is used for the p&imialists in the field of

social workwith the subcategorySocial workers of specialized prtiba centers, correctional and other
institutions. g KSNB GKS I @SNIF IS 3INR & half & 2013, Wiich éotreSpondsto p y p
pdcnodHn € 61 &aSR 2y (GKS OdNNByid SEOKFy3IS NIGS 2F GK
for the position Social workewith the subcategory. S ¢ N K NHzy (@réabitidri cffiSeN.) whereas the
ldZAGNRIY yIGA2YI € LINPFTSaaArzya aeaiasSy adrasa +ry |
(AMS, 2014) for this category at present.

One of the crinmal policy efficiency indicators is the number of clients under probation supervision
and the number of alternative corrections. Table 1 below shows a clear increase of the above indicators in
selected countries.

Table 1 Increasing number of alternatigerrections and probation clients in selected countries
(McNeill, Beyens, 2013)

Country Time period| Increase in ¢
Denmark / clients 2006- 2011 | 6

France / clients 2002-2012 | 23

England and Wales / alternative sanctid 1999-2009 | 28

Ireland /alternative sanctions 1980- 2011 | 450

Switzer / alternative sanctions 1996- 2007 | 400

Criminal offence risk and protective factors

The risk factor paradigm (which also identifies protective factors) has a broad scope of practical
application (e.g. irdesigning probation programs, criminal justice social work interventions targeting the
youth, recidivism risk assessment and offender needs assessment, in designing probation plans, etc.). The
risk factor paradigm was defined by Farrington (In Shader, )2893he identification of key risk factors for
committing criminal offences and preventative tools to mitigate them. A protective factor focused
approach is used especially when working with young people. Research conclusions in the field of
protective factors are used also in the development of tools used for recidivism risk assessment and
offender needs assessment (risk/needs assessment tools). Protective factors are characterized as internal
and external resources, the existence of which has a posffeet on the selected target group (e.g. youth
at risk, convicted individuals, etc.). Protective factors include e.qg.:

- intense social support,

- strong link to a presocial adult,

- flexible personality,

- marriage,

- move to a different location,

- employment andbthers (Lulei, 2011).
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Protective factors may include personal resources (e.g.-cealfrol), social resources (family
cohesion, emotional support provided in the family) and community resources (positive strengthening at
school, in the community etc.) (Walsh, 2006 in Masclalet2009: 236). Shader (2003) states that scientific
opinions concerning protective factors differ, but two orientations in defining protective factors are
predominant:

1. the absence of risk and something notionally different (the opposite on two pariscohtinuum)
Soad | LizZLIAt Qa SEOStt Syl aOKz22ft NB&adz Ga Yl & 06°¢
2F I LJzLIAf Qa ol R & OkdkawvBrisk e dzf 64> S KAOK A& I 68

2. characteristics or conditions that have a mitigating effect on risktofs (e.g. poverty is
characterized as a risk factor, yet support from parents can mitigate the negative effects of poverty
as well as the probability to start a crime career).

These two main opinion orientations in defining protective factors are stalsd by the Youth
Justice Board (2005) in its information bulletin:

1. factors that mean the opposite or the absence of a risk factor and that help to protect children and
youth from partaking in criminal activities, substance abuse and other antismtiaVior,

2. factors mitigating the effects of exposure to risk factors; this helps to explain why some children
may be exposed to groups of various risk factors, yet shall not develop an antisocial behavior in the
future or commit crime (Youth Justice Boa2@05).

loan Durnescu (2010) from the University of Bucharest, based on the results of a longitudinal study
differentiates four main categories of risk factors of criminal offenders:

¢ historical (the age at the time of the first offence, the number dadtpgccusations),
CRAALIRAAGAZ2YIE ORSY23INILIKAO OKINIYOGSNRAGAOA 27
¢ contextual (antisocial peer group, antisocial parents),

¢ clinical (substance abuse, impulsiveness, intelligence level, mental health).

Risk factors canbe divile Ay G2 &adFdA 0 FIFO02N&R ouGKFd OFyy2i o
time of the first offence) and dynamic factors (that are subject to change, e.g. an antisocial attitude,
substance abuse, etc.). Durnescu (2010) based on a-amgtlysis of 131tgdies that was published in 1995
makes the following differentiation between static and dynamic factors:

a) static factors:

1. age,

2. history of criminal offences,

3. history of antisocial behavior,

4. family factors: history of criminal offencesjucation, structure
5. gender,
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6. intelligence level,

7. race

b) dynamic factors:

. antisocial personality, psychopathy,

. peer group,

. criminogenic needs: antisocial attitudes, leisure time, education, etc.,
. interpersonal conflicts,

. personal ppblems: depressions, low sedsteem, etc.,

. social success: marriage, education level, income, etc.,

. Substance abuse.

N o ok WDN PP

The risk factor paradigm is based on current research and scientific data. Risk and protective factor
assessment is used mainlythme probation process and in the development of tools to assess recidivism
risk and offender needs with the aim to establish an effective intervention. Failure to assess recidivism risk
and offender needs shall however lead to an incompatible interver(gog. in terms of probation program
intensity), which is counterproductive and leads to recidivism.

Recidivism risk measurement tools, scope and practical application

In criminal policy terminology, risk is a recent term adopted in the 1990s in Westentriesuwhen
terms such as risk assessment, risk management, public protection started to be discussed. In terms of
etymology, the word risk comes from the Spanigsgoor the Italianriscodenominating danger posed to
vessels by underwater rocks, andaafsom the termrixicareused by the Ancient Romans that meant to
threaten someone with violence. In general, risk may be described as something negative to be better
prevented whenever possihle

Risk/needs assessment tools

help distinguish the degree dhe determined risk, which enables adoption of the necessary
intensity and work methods,

enable to set individual cooperation goals with the offender and to focus efforts to gradually
achieve the set goals,

ensure more objective work with the offender,
ASNBYS (G2 Y2yAdl2NJ I yR adaasSaa GKS LINRBOSaa 2F 3INY

provide a means to determine the need to adopt measures aimed at achieving safety in working
with the offender and enhance public protection against reoffending aftentering the society
0~USNYy SiG FftftX wnmnouo

The above tools are used
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as reports for the court,

to plan interventions in the framework of the probation and the correctional system,
to match the assessed risk with supervision intensity,

to classify a clienta convicted individual or a person on probation,

to establish the development and/or progress and its effects,

in parole decisions (Durnescu, 2013).

Bonta (1996) an®urnescu (2010) have (historically) dividésk/needs assessmenteols into the
following 4 generation§the categories are based on e.g. objectivity, structure, fagtors

1. subjective and unstructured risk assessment (past experience, professional estimate, scientific
validity is out of the question)

2. the first tool structures are based oimplemented research (factors include e.g. the type of
criminal offence, offence committed by conspiracy, etc.), they are more objective than®the 1
generation, empiricalipased (however predominantly based only on static factors),

3. inclusion of alsalynamic factors (employment, housing, abuse, etc.), therefore the term risk/needs
assessments is being used,

4. inclusion in case management and supervision (risk factor identification is included), targeted
interventions, plans to achieve objectives and aggblapproaches, progress and/or development
monitoring, activity and completion checklist aimed at a coherent and consistesuaialization.

A broad range of risk/needs assessment tools exists in various specializations e.g. the Center for Sex
Offender Management (CSOM) in the US developed a specialized tool in 2000 that was later modified and
published in 2003 as a research papgex Offender Treatment Needs and Progress {b@d&rath,
Cumming, 2003). In England and Wales, a specialized clinicalnoaiffender Assessment System (OASys)
is used, which was developed to determine and define offender needs, probability of recidivism and risk of
serious harm by the offender. The OASys started to be used on a nationwide scale from 2001 and as of
November 205, some 870,000 assessments of 370,000 individual offenders were completed. This tool has
three main components to determine offender needs, risk assessment and management, and development
and assessment of a work plan with the offender. Offender needasorement or determination is
associated with some characteristics in relation to offending evffending. The OASys makes a distinction
between static criminological factors (that cannot be changed, e.g. past accusations)yreamdic
criminological faatrs (that are subject to change, e.g. substance abuse). This clinical tool defines 12 basic
factors associated with criminal offences:

- information on offending,
- offence analyses,
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- housing,

- education, training and employability,
- financial management andcome,

- relationships,

- lifestyle and related aspects,

- drug abuse,

- alcohol abuse,

- emotional comfort,

- way of thinking and behavior,

- attitudes.

Application of this tool was highly effective in offending predictions and/or measurement (Howard,
2006, pages t 3). Evaluated versions OASysl @#Sys2 are available, as well as their combined version.
Croatia has seen a recent successful implementation of this tool. Of course there are many risk/needs
assessment tools and they differ based on the specific taggetp (e.g. sex offenders). One of the
examples are tools of this type, namely e.g. RRASOR (Rapid Risk Assessment for Sexual Offence Recidivism)
STATI®9, STATIC 2002, RM 2000 (Risk Matrix 2000), SORAG (Sex Offender Risk Appraisal Guide), STABL
2007, SRN (Structured Assessment Risk Need), ACUTE 2007, SARPO, SAVRY, KARA etc. Recidivis
risk/offender needs assessment tools are support tdplst like e.g. the electronic monitoring of domestic
violence offenders) to an effective-mocialization processd public protection.

Victimization and selected findings from conducted research

Heretik (1994) states a victimological classification and/or the following victimization stages:
- primaryg direct harm inflicted on the victim by the offence,

- secondaryg caused by the reaction of the environment, offence investigation, subjective
victimization processing,

- tertiary ¢ emanation of the criminal offence and its consequences on a broad circle of
originally uninvolved people such as close relatives, survivor®, ete NNJIi | 2 @t OHANAN
RSFAySa GSNIAFNER QGAOGAYATFGA2Y & | aqaidlas
with the traumatic experience, even though from an objective point of view there has been
remedy or healing and compensation. The individ@a LA & OKS Aa OKI y3A
he/she has been diverted from the original life journey, e.g. he/she is unable to continue
2y GKS alYS 220X KAaAakKSNIfAFSatetsS KrFra OKI

Based on the data drawn from the research of victims of crimiff@inces in the Slovak Republic
0Y20S071t I wAd2Yailés vHnmolO AYLISYSYGdSR FTNBY HAAT
than half of all victims of violence (50.9%) have declared that after the victimization they have less trust in
the people arand them. Sleep disturbances following victimization are reported more often by older
victims and sleep disturbance incidence is high among respondents in the age bracké# vi&ars and 55
¢ 64 years, and on the opposite, younger respondents repompsldisturbances as the least common
symptoms. This tendency is shown in age bracketsAbyears, 2% 34 years and 3§ 44 years. The most
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commonly reported symptom nearly in all age brackets (with the exception af3#byears) was anxiety

and fear ofrevictimization. The age bracket 4554 years was the least affected category from among
respondents affected by poA OGAYAT F A2y aeéevyLiizyas 2F 6K2Y | &
difficulties, and to the contrary, postictimization difficultiesvere experienced most often by the category

of respondents 65 and older, none of whom declared not to suffer from any of the above symptoms.

What follows is a selection of research findings from research projects targeted at the correlations
between sociawork and probation from the perspective of 31 foreign experts and the opinions of the
general public in Slovakia concerning selected aspects of restorative justice. The survey was conducted in
2008.

Based on the information and communication with the SloBtatistics Office, we based our findings
on the data in Table 1 below. Since accurate data concerning the education structure of the entire Slovak
population was unavailable at the time of the research (the most recent comprehensive statistics were
from 2001), the above criterion was not included in the quota criteria. We used three quota criteria of
gender, age categories and permanent residence. Since a questionnaire distributed based on the quota
criteriawas used in the surveyhe selected samplemda 6 S OKI NI} OG-S8NEABRRZI I By R dz&
GKS GSNY a3dSySNIf LlzofAdda Yleé Lk eée o602yaiARSNAy3
research survey respecting the quota criteria and selection of the sample (we used a questionnaire), and
the research tool was distributed in June and July 2008 by 4 people trained to conduct the survey (2 were
from a village and 2 were from a city). Table 2 below shows the numbers and the percentages of the
research set based on the quota criteria.

Table2 Characteristics of the research set based on the quota criteria

Quota criterion TOTAL
% n % n
GENDER men 47.5 | 105
100 | 200
(as of 31 Dec, 2007 women 52.5 | 95
AGE 0¢gl17 20.0 | 40
el BT a0 e
4 .
(as of 31 Dec, 2007¢0~  qolder | 12.0 | 24
PERMANENT :
RESIDENCE village 45.0 1 90 100 | 200
(as of 31 Dec, 2007 city 55.0 | 110

The following 13 Slovak cities were represented in the f&tl LIKA O AGSY aGaOAGeeY
NI GAAEFOES tNRSOARI S %@2fS8ys CNYIGFS bAGNI = tF |
0KS FFOG23INI LIKAO Al S Ythedofoing 32 EnGnicipaliti&sNdSthe NeBVaiNBSpusliy: i S R
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[ SKYAO0Ss w2K2@00Ss | NHzot . 2NOIXI /Key2Nlyesx 2StlRAY
.20lyesx wleadélyes . NRRIilyes +SuUlS .AStA0STI ,hatly
Ydzot 22023 (ANryeIX LGtyllF LNR bAGNBI /o6l 2 2t L2NE
(Y2011 t2KNRy&alée wda129T t2RfdzOlyeés bAGNAIYyalS

The following question was asked:
GLY 3ISYSNIf>X R2 @&2dz oséried &dntprisdnféntisentdted faif nBolend K 2 K |

criminal offences and have reentered the society are now more, less or equally likely to commit an offence
in the future compared to prior to their imprisonme#it?

neviem [ 11-50%
rovnako | 45/50%
! !
menej | ‘ 27,5%
!
viac | 15,50%
0,(;0% 10,60% 20,00% 30,00% 40,00% 50,00%

Chart 1Change of the offender as a resaftimprisonment

(top to bottom: unsure, equally, less, more likely)

Table 3Change of the offender as a result of imprisonment

Krisberg, Marchiong
Item n % 2006¢ USA
%
more 31 15,50 31,00
less 55 27,50 14,00
equally 91 45,50 51,00
unsure 23 11,50 4,00
total 200 100,00 100,00

Based on the above results, it may be said that on the interval scale the highest percentage of
45.50% was attributed to the answequally It is evident based on the graphic percentage Chart 1 that the
least represented answer wasisure.However, when coefficients were attributed to the single positions,
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the arithmetic average was 2.53, and the closest coefficient was 3, whielquially Methodological
comparison of the research conducted in the US and of our research set is unacceptable of course due to
the failure to meet the criteria of a representative sample in our research. Therefore we state only an
informative percentage from thessearch study conducted in the US in 2006 (Krisberg, Marchiona, 2006). It
is a paradox that the answer represented with the highest percentage score in the above stuelguaty
(51.00%) also. (Table 3).

Question:

G¢KS O2NNBOGAZ2Y duhdSd/frori the/state buddget) meaning alss fvom ydur taxes.
If you were to choose, which of the following areas would you imrestA y K €

200 175

1501

8750%]|. . .
100+ L

50+ 13

vazenstvo prevencia neviem

Chart 2Prevention vs. correction (penitentiary) system
(Left to right: prisons, prevention, unsure)

Conclusions from the metanalysis (secondary analysis) published in the US in 1999, in which among
20KSNJ GKAy3a A0 Aa adrdiSR GKIFIG adKS 3ISYSNIf Lzt
timely intervention programs, also whenitcomé® (G KS RA&06dz2NESYSyd 2F GFE LI
A& LINBFSNNBR (2 SELIYyaAz2y YR o0dZAfRAY3I 2F LINRAAZ2Y
many as 87.50% (n=175) respondents from our research set would invest in prevention asdr@se
leading to crime prevention. Only 6.50% respondents from our research set (n=13) would invest in
expansion of prison capacitiednsurewas stated by 6.00% (n=12) respondents. Percentages and figures
are shown in Chart 2.

Question:

GLY @2dz2NJ 2LIAYA2Y gKIG Aa GKS YIAYy FFOG2N 6
impact) why people released from imprisonment commit a criminal offagan (meaning
repeatedlyg KA OK A& | fa2 NBFSNNBR G2 Fa NBOARAGAAYOK

We realize how complited the question is, but we decided to include it in our research survey
mainly due to the fact that the item was used also in the research conducted in the US (Krisberg,
al NOKA2Y IS HnncoI FYyR 6S AyOf dzZRSR | YZAYASYKS aHALISNE
that concerned probation. Percentages of the single factors are stated in Chart 3. Table 4 shows figures and
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percentages, and the highest values are underlined. In Chart 3 we state recidivism factors based on
percentages of data obtaiwkin the above study conducted in the US.

60,00% -

40,00% -

20,00% V7

0,00% — S — =
givot uva@zn prekét predsudky nedost g
zruln dohOact

®hl avnl Od! | egi t ®niejefaktor Bneviem

Chart 3Recidivism factors
(From left to right: life skills, imprisonment, obstacles, prejudice, insufficient supervision
From left to right: major factor, minor factor, not a factor, unsure)

Table 4 Recidivismdtors

Item Main factor | important factor | not a factor| unsure total

n | % n % n | % n % n %
life skills 13 16,50 |98 |49,00 78 | 39,00 | 11 5,50 | 200| 100
prison experience 25 12,50 | 86 | 43,00 63 | 31,50 | 26 13,00| 200 | 100
obstacles 52 | 26,00 | 77 | 38,50 59 | 29,50 | 12 6,00 | 200| 100
prejudice 35 (17,50 | 64 | 32,00 87 [ 43,50 | 14 7,00 | 200| 100
insufficient supervisior| 46 | 23,00 | 67 33,5 58 | 29,00 | 29 14,50| 200| 100
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Based on the results shown in Table 4 it may be said that as many as 26% (n = 52) of the respondents
involved in the research dzZNJ»Seé adl G SR GKI G 2o0adl O0f Sa 6SNB (GKS Y
ASNIBAY3I | GSNY Ay LINRaz2y SELISNASYyOS (22 Y49% & 2064l
= 98) of the respondents involved in the research survey coreidife skills an important, but not the
main factor 026K Sy LJIS2LJX S S @S LINRAaz2y> GKSe& R2yQi KI @S
prisore ('hbs statement concerning life skills was the main factor in the US study (Chart 4).
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Conclusion

The prison population and the number of people under specialized/probation supervision is one of
the indicators of criminal policy efficiency. Funding plays an important role for a probattensyo be
designed efficiently, the popularity of which (e.g. compared to the funding of the prison system) is low
among the general public in Slovakia due to lack of knowledge. The consequences of an inefficient criminal
policy are not only an increasaxverall registered criminality, but also increased property damage due to
crime and an increased number of crime victims.
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Peter Horvath:Rights of the victim of a criminal offence arising from Article 2 of the Convention on the
Human Rights and Fundamental Freedoms

Before beginning to deal with the rights of the victim of a crime, | find it utterly important to discuss
the status of a victim from another point of view, hamely from the perspective of the Conventidhe
Human Rights and Fundamental Freedoms (referrel & W/ 2y @SY A2y Q0 @

I NIAOES on 2F GKS /2y@SyGAz2y Syoial 3Sa (GKS &LIKS

GThe Court may receive applications from any person;gamernmental organisation or group of
individuals claiming to be the victiof a violation by one of the High Contracting Parties of the rights set
forth in the Convention or the Protocols thereta. ...

Under Article 34, only applicants who consider themselves victims of a breach of the Convention can
complain to the European Chii 2 F |1 dzYl'y wA3IK{Ga ONBFSNNBR a Q/ 2daz
domestic authorities to redress any alleged violation of the Convention. Thus, the question whether an
applicant can claim to be a victim of the violation concerned isveit at all stages of the proceedings
before the Court.

CKS y20A2Y 2F QOBAOGAYQ A& AYGSNILINBGSR ldziz2zy2Y2
imply the existence of prejudice, and an act that has only temporary legal effects may sudficeldXor
instance inMonnat v. Switzerlard, i KS Ay i SNIINBGIF GA2y 2F (GKS GSNY agA
O2yRAGAZ2YEA AY QO2yUGSYLERNINE a20ASGe8Q yR Al Ydzad

There are distinct approaches when it cesnto victim from the view of the Court, namely the
direct and indirect victims. As to the former type, the act or omission in issue must directly affect the
applicant, but this criterion cannot applied in an inflexible way. Since thelaasef the Couriconstantly
SP2ft @Sasx GKS [/ 2dz2NI KIF&a FOOSLIISR | LILX AOFGA2ya FTNRY
complain of a direct violation. However, a simple conjecture or suspicion is not enough to establish victim
status e.g a potential finen an applicant; or alleged consequences of a judicial ruling). Nevetheless, an
applicant cannot claim to be a victim in a case where he or she is partly responsible for the alleged
violation. As to the indirect victims to be considered as victims ifig/e of the Convention, there must be
a personal and specific link between the direct victim and the applicant (e.g. the wife of the victim killed by
the agents of the state). Applications can be brought only by living persons or on their behalf; aedeceas
LISNR2Y OFyy2id t2R3IS Iy FLLXAOFIGAZ2Y 6AGK GKS /[ 2 dzNJ
RSIFGK R2Sa y20 ldzi2YFrGAOlItte YSIy GKIG GKS OF &S
family of the original applicant may purstige application provided that they have a sufficient interest in
so doing, where the original applicant dies after the application has been lodged with the Court.

The applicant must be able to justify his or her status as a victim during the whole of the
proceedings. Generally speaking, the mitigation of a sentence by the domestic authorities will deprive the
applicant of victim status if the violation is expressly or at least in substance acknowledged, and is
subsequently redressed by appropriate andfisignt remedy. Whether someone has victim status may
also depend on the amount of the awarded compensation by the domestic courts and the effectiveness of
the remedy affording the award.

% Monnat v. Switzerland, judgment of 21 September 2006
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=008947
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b2g¢s fSGQa ofdaNIonvergtionlomdght t© EfeS, which is the most basic human right
of all and also the first substantive right envisaged by the Convention, and reads as follows:

1. Everyone's right to life shall be protected by law. Noone shall be deprived of his life intentionally
save in theexecution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results
from the use of force which is naone than absolutely necessary:

(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained,;
(c) in action lawfully taken for the purpose of quelling a riot or insumecti

In this particular Article the Convention sets certain minimum standards on States instead of
imposing strict and rigid requirements, it is up to the states, how to meet these basic requirements, which
follows, they are allowed to have a certain dig@e. This decretional right depends on several
circumstances, e.g. the nature of the approach, the interests at stake.

This right is absolute, that is, cannot be denied even in time of war or other public emergency
threatening the life of a nation. Otheilige every other basic and fundamental right would become rather
illusory. There is only one set of exeption, under Article 15 Paragraph 2 of the Convention, which states
that:

Qb2 RSNRIIFGAZY FTNRY ! NIAOEtS wI S mhadDhiar, o ffomRiickeslS O
0X nm O6LI NFIAINFLK MO YR 17.aKFEff 6S YIRS dzyRSNJ (KAa

The second sentence of Paragraph 1 concerns the death penalty, which will be covered somewhat
later.

There are two basic elements mentioned in Article 2 of thev@ntion, i.e. in Paragraph 1 a general
20t A3 GA2Y G2 LINRPOISOG GKS NARIKG G2 tAFS Qoe 1 6QT
latter is delimited by exceptions listed in Sparagraphs a) c). These exceptions are allowed onlyernh
GKA&a A& QloazfdziSte ySOSaalNEBQ dzyRSNJ 6KS tAadGdSR I
The first and utmost important case concerning this issue was McCann v. the United Kihgdom
GKSNBE GKS /2dz2NI KSfR (KIFd GKS indiGtdthatalsticie? dndaindset & vy
compelling test of necessity must be employed from that normally applicable when determining whether

{GFGS I OGA2Y Aa aySOSaalNE Ay | RSY2ONI GAO az20ASi
In particular, the force used must be strictproportionate to the achievement of the aims set out in sub
LJ NF INJ LKA H O0F0X 0600 FyR 000 27F ! NIAOf iSvestigated | I

0KS LI NIAOdz I NJ RSIFGKad ¢KS /therdzbhiuld BedoiB fiir® N effe@iteR A Y
official investigation when individuals have been killed as a result of the use of force by agents of the
{GraSéo

As examining the matter in hand, there are several phrases and terms which need to be defined or at
least clarified. NIA Of S W O2yOSNYya | NAIKG 2F QSOSNER2YySQ 64K
[ SAFf LISNE2Yyad 002YLIYyASa0 NB QLISNER2YyaQs odzi y2y

#' McCann v. the United Kingdom, judgment of 13 August 2008
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=084233
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GKSY KIS Qft AFTSQd® hi KSNP A a protectkdoy theYCordéaiion (€.5. Gght tofadzy R |-
FEANI GNRFET 2N NRAIKG G2 LINPLISNIe@o> odzi y2d dzy RSNJ
G2 GKS 02y OSLIi 2F QftAFSQsS 2yt eé& QKdzYl yQcopehiFdy A a L
event.

b2 2yteé GKS LINRBLISNI RSTAYAGAZ2Y 2F gKIG QtATSQ |
ends. In its castaw, the Court does not or rather cannot set precise standards, these concerns always fall
within the descreibn of the States. There is a reasonable margin of appreciation of the States to rule on
matters concerning the domestic way of handling the issue. The only obligation of the States that counts is
to give appropriate weight to the different interests anshsonably balance between them.

Since the right to life wears an utmost important role amongst basic human rights, we do have to
mention abortion which always triggers flagrant public discussions. In cases alike, the Court often refers to
the case o v.the United Kingdorif wherethe Commission held to have three options, namely Article 2 a)
does not cover an unborn foetus at all; b) recognises a right to life of the foetus with certain limitations; or
c) it grants an absolute right to life of the foetus. X v. the United Kingdonthe Commission tended
towards the first interpretation, that is, Article @ncerns persons already born and cannot be applied to
the foetus. As the caslaw evolved, in the H. v. Norw&yhis perspective had changed somewhatthe
direction of the second possibility, by holding that in specific circumstatheefoetus may enjoa certain
protection under Article 2, considering a divergence of views in the States on whether or to what extent
I NI AOES H LINE & $He CammisHos baged i jpakifion én thie different views bytistrian
and German Constitutional Courts and the Norwegian Supreme Court. The Austrian Constitutional Court
found, that Article 2 did not cover the unborn life, whereas the German Fe@emastitutional Court held
that 'everyone' is every living human being, 'everyone' therefore includes unborn human beings. According
G2 GKS Moty b2NBSIALY C¢SNNAYIF GA2KS RSINMANSTR/ | lyaORNII AC
the first 12 weekof pregnancy; between 12 and 18 weeks (if the pregnancy, birth or care for the child
might place the mother in a difficult situation of life) on the authority of two doctors; after the 18th week
upon serious reasons, and never if there was reason to predinat the foetus is viable. The Commission
02 y Of dzR $h&e dieKdifférentoofiinions as to whether such an authorisation strikes a fair balance
between the legitimate need to protect the foetus and the legitimate interests of the woman in question.
However, having regard to what is Stated above concerning Norwegian legislation, its requirements for the
termination of pregnancy as well as the specific circumstances of the present case, the Commission does
not find that the respondent State has gone begdts discretion which the Commission considers it has in
GKAa aSyairdAia@dS FNBF 2F Fo2NIlA2yod | OO2NRAy3IAt & Al
| 2y @SYyiGA2y Aa YlIyAFTSaate AffF2dzyRSRED

The Court had to adjudicaten a case directly rating to abortion in the case d@oso v. Ita¥, in
2002. The case concerned a woman who had had an abortion, against the wishes of her husband, the
potential father, but in accordance with the relevant domestic law (Law No. 194 of 1978). The Court
confirmed the principle stated itl. v. Norwayand reassesse&@lti K & A G Aa y20 NBIj dA NS

22X v. the United Kingdordecision of 13 May 1980
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=0p4270
BH. V. Norwaydecision of 19 May 1992
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=60159

#Boso V. Italydecision of 5 September 2002
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=623338
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the foetus may qualify for protection under the first sentence of Article 2. Even supposing that, in certain
circumstances, the foetus might be consideredave rights protected by Article 2 of the Convention, the

[ 2dzNI y20Sa GKFG Ay GKS Ayadlyd OFasSsz Xz Al FLL
GSNXYAYIFGSR Ay O2yFT2NXAGE 6 A 0 KAccar8iQitd the/relevant Atdlian [ | &
fSaIratrdAz2ys Fy FTo2NIA2y YIF& 0SS OFNNASR 2dzi 2yt e
Fo2NIAZ2Y GAGKAY (GKS FANRG GoSt@S 6SS1a 2F | LINB3I)
health. Beyad that point, it may be carried out only where continuation of the pregnancy or childbirth
g2dzZ R Llzi GKS ¢2YlyQa fAFS |4 NRALZ 2N 6KSNB GKS
SYRIFY3ASN) GKS Y20 KSNRA LIK2aEMIO®E @MNS S yaidzdK KISNHE @ KD
0SG6SSy GKS ySSR (2 SyadaNB LINRGSOGA2W v.FBENCECKSS, T2 Si
the applicant was a woman who had been pregnant, who intended to carry her pregnancy to term and
whose unborn child was expected to be viable. On a visit to hospital, she was mistaken for another woman
with a similar name and had a coil inserted in the uterus which caused leaking of the amniotic fluid, as a
result of which she had to undergo a therapieuabortion, resulting in the death of the foetus. Mrs. Vo
claimed that the doctors had acted negligently and that they should have been prosecuted for
unintentional homicide. However, the French Court of Cassation held that, since the criminal lanwblkas to
strictly construed, a foetus could not be the victim of unintentional homicide. The central question raised

by the application was therefore whether the absence of a criminal remedy within the French legal system

to punish the unintentional destructioaf a foetus constituted a failure on the part of the State to protect

by law the right to life within the meaning of Article 2 of the Convention. In answering this question, the
Court summed up the submissionsXnv. the United Kingdorand H. v. Norwayand inBoso v. Italyand

O2 y Of dzR B Rllovis Kroniithis reapitulation of the cadaw that in the circumstances examined to

date by the Convention institutionsthat is, in the various laws on abortionthe unborn child is not

NE3IF NRSRaZyaé RAINBSONIt & LINPGSOGSR 08 ! NIAOES w 27F
GNRAIAKGE G2 afAFSET Ad0 A& AYLEAOAGEE® fAYAGSR o0& (K
not, however, ruled out the possibility that in ceitacircumstances safeguards may be extended to the
dzy 0 2N}y OKAfRQ® X¢KFdG A& gKFEG LIISIENAR (2 KIFI @S 06SS
G NIAOES y 2 m OFlyy2G 06S AYUSNIINBISR |a YSIyay3
a2t Ste + YFGGSNI 2F GKS LINAGFGS f A-fméntiched Bas&dacisior? i K S N
It is also clear from an examination of these cases that the issue has always been determined by weighing
up various, and sometimes conflicting, hrig or freedoms claimed by a woman, a mother or a father in
relation to one another or vises@A & Yy dzy 0 2 Ny O Kdpplitad,donly aCc@indRemgdy (i 2
would have been capable of satisfying the requirements of Article 2 of the ConventiothebGourt held

that in cases of unintentional killing, this was not necessarily required. In the sphere of medical negligence,
civil or administrative law remedies and disciplinary measures could suffice.

Now, we shall further briefly refer to othesensitive areas, such asigde, assisted suicide and
euthanasiaApart from the death penalty, Article 2 envisages only limited circumstances in which a person
can be deprived of this right, but none of these relate to suicide or euthanasia. Theser@iseedifficult
guestions which are often overlap with each other. Firstly: when does life end? Secondly: is it acceptable to
provide palliative care to a terminally ill or dying person (even if the treatment may result in the shortening
of life)? Thirdly R2 GKS {GFdS KIFE@S (2 GLNRBGISOG:¢ (GKS NRARIKID
Fygd f2y3SNE F3FAyad OGKFG LISNA2YQa 26y GAAKSAK 52

/o v. Francgudgment of 8 July 2004
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=061887
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suicide? And if so, can they seek assistance from otidividuals? And finally: can the State allow the

ending of life in order to end suffering, even if the person concerned cannot express his or her wishes in
this respect? The majority of these questions have not (yet) been put to the Court. When doexdfife e

Just as with the beginning of life, there is no proper consensus (neither legal, nor scientific) on when this
moment is. The question could arise, where the authorities had decided to switch eftipf@ort machine

at a certain moment when they deemedbe person was no longer alive, but where this was disputed by
relatives. The Court leaves the question to be answered basically on the States. The question that arises
under the Convention in cases alike is whether the national legislation which alevesvitching off of the

life-a dzLILI2 NI YIF OKAYySa adGAff FRSldza 6§Sfe aLINRGSOGagég (K¢

According to the Recommendation 1418 (1999) ld Parliamentary Assembly of the Council of
9dzNR2 LIS (G KS YSYeénSuMdthatjurledsShe paiidat2ctobs®s ofderwise, a terminally ill or
dying person will receive adequate pain relief and palliative care, even if this treatment asedfettenay
O2yiNROdzGS (2 GKS &K2 N¥eky Kilyigs aré fot régrd@eas fagtéptalderiRtdel f Q a
Recommendation. There are no Council of Europe member States that allow for active termination of life,
2U0KSNJ 0KIFy G GKS NBdzSad 2F GKS LI GASydo . dzi A
withdrawal of life slizLJLJ2 NII | YR alF OG0 A @S¢ SdziKIFylaiald 2 KS{HKSNJ
Convention, has also not been determined.

In Sanles Sanles v. Sg&nman, Mr Sampedro, had been a tetraplegic since the age of twentyfive.
From 1993, at the age of fifty, Head tried to obtain recognition from the Spanish courts to provide the
right to end his life, with the help of others (including his doctor), without interference by the State.
However, he died before the proceedings in Spain had come to an end, aneldtiea who was appointed
to be the successor to this claim, Mrs. Sanles Sanles, was held by the Spanish courts to have no standing in
the matter. The Court declaredhadmissibléincompatibleratione personaé G KS | LILJX A OF y i Q3
under Articles 2.

TKS +1020SYSYliA2ySR wSO2YYSYRIGA2Y 61 & NBEFTSNNBR
the United Kingdori. This particular case concerned a-¥&arold married woman, Mrs Dianne Pretty,
who was suffering from a degenerative and incurable illness,hwhigs at an advanced stage. Although
being paralysed from the neck down, and incapable of decipherable speech, her intellect and capacity to
make decisions were unimpaired. Frightened and distressed at the suffering and indignity she would have
to endure and unable to commit suicide by herself, she wanted her husband to assist her in this. In the
United Kingdom, committing suicide is not a criminal offence, but assisting someone else is. However,
prosecutions can only be brought with the consent of the @woe of Public Prosecutions (the DPP). Mrs
Pretty therefore sought an assurance from the DPP that her husband would not be prosecuted of assisting
her to commit suicide in accordance with her wishes, but the DPP refused. The national courts upheld the
5t ¢ decision. Mrs Pretty then turned to the European Court of Human Rights. The Court admitted the
case and quoted parts of Recommendation 1418 (1999). The Court was dismissive of the claim that Article
2 of the Convention should be read as granting individlud  NA3IKG G2 O2YYAd &dz
NB | & 2Aftiklg” Bcanmot, without a distortion of language, be interpreted as conferring the diametrically
opposite right, namely a right to die; nor can it create a right to-determination in the sese of

®sanles Sanles v. Spaitecision of 20 October 2000
http://hudoc.echr.coe.int/sites/eng/pages/searchspx?i=00122151
27Pretty v. the United Kingdonjudgment of 29 April 2002
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=660448
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conferring on an individual the entitlement to choose death rather tharglif@TheéCoart accordingly finds

that no right to die, whether at the hands of a third person or with the assistance of a public authority, can

be derived from Article 2 ahe Conventiore ¢ KA & NXzf Ay3d RAR y2d YSIy GKI i
such a right, that would be certainly contrary to Article 2; nor did it mean that if a State that did recognise a
NAIKG d2 dF1S 2ySQa 20y f{ RESdanteSWitBArtcIe 2, tha wokld impty § 2
that the applicant, too, should be granted that right. A few days after the judgment, Mrs Pretty started
having breathing difficulties and, following palliative care, she slipped into a coma and died a caiste of

after the ruling.

Another issue with paramount role to be examined is tlse wf lethal force by agents of the State.
This is covered byktS &S O2y R LI N} ANJ LK 2F I NIAOES HI H6KAOK |
resulting in the death of persons by the act of the law enforcement forces of the state, will not be regarded
as violations of Article 2, if they meet the exhaustivelgntioned criteria in suiparagraphs thereofto
defend any person from unlawful violence (Article 2 (2) (a)); to effect a lawful arrest (Article 2 (2) (b)); to
prevent the escape of a person lawfully detained (Article 2 (2) (b)) and, finally; to gielbainsurrection
through action lawfully taken for that purpose (Article 2 (2) (c)).

¢KS a2 OFffSR GRAAILIISIFNI yOSa¢ ogAfft 0SS RA&OdzA
state but later simply disappears without a trace, are likely tdrbated equally to deliberate killings by a
state agent.

The use of lethal force by the State was first addressed in details in the case of McCann and others v.
the United Kingdom, mentioned above. Without reiterating myself, Article 2 restrictions withind & dzt 2 G S
ySOoSaaarideeg OFff F2NJI FIFNJ Y2NBE NAI2NRdzA NBIjdzA NBYSy i
to the achievement of any of the aims set out in qudragraphs of Article 2 must always be strictly
a LINR L2 NI A 2y | G Sé dsgdt & PositReypied ihddiduals fiom Kckions not justified under
the second paragraph.

Ly GKS OFasS 2F aO /Iyy YR hiKSNA @& (GKS ! yAl:
Y2NB O2YLISttAy3a GSald 2F ySOSXdsd kdredneditie degath SfRIBR @ | &
members of the Irish Republican Army (IRA), who had travelled to Spain with the intention of detonating a
car bomb and had parked a car next to their intended target. Later it turned out that at the time they were
killed they were all unarmed, and that the car did not contain a benalithough a bomb and a timing
RSOAOS o6t a F2dzyR Ay GKS GSNNRENR&AGAQ KARS2dzi Ay
deliberately killed, therefore the violatation of Article & to be observed. It was the first time that an
European Government had been found responsible for the unlawful use of lethal force by law enforcement
officials. As to the Court, the operation could have been planned and controlled without the needtte Kill
suspects. So the force that had been used was not proportionate and gone beyond the absolute necessity
test. During its observations, the Court examined whether the national law adequately protected the right
to life of the three persons killed, andh&ther the established facts show a violation of the substantive
NBIljdANBYSyiGa 2F I NIAOES W Ay GKS fA3IKG 2F (GKS a4l o
listed in subparagraphs #}) of Article 2 (2). Furthermore, the procedural reguients under Article 2
were also put under scrutiny.

As it was formerly mentioned, the cagel 4 2 F (G KS / 2 dzNdbsoldrahyy S OS5 & | BB &
|l 26 SOSNE (GKS 9y3aftArak €S3aFt adl yRI NEasoFaByWIS Gr8 § & 2 NE ¢
expression. The question was, whether in Gibraltar the law adequately protected the right to life. The
I 2y @SyidAaz2y &Gkl yRFNR LI NBydte NBIddZANBR | adNRC
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substantially there was no significant difference betweentihie concepts. The Court, at this time, did not
examine the training of the agents concerned as part of its assessment of whether the law provided
sufficient protection.

It was not the case in another early cdag, where the Court did pay a significarteation to the
domestic legal framework regulating the use of lethal force, and pointed out the serious deficiencies
thereof. The case oMatzarakis v. Greeétconcerned a police car chase. The fleeing man had driven
through red traffic lights and crashetthrough a number of police barriers untihé police seriously
wounded him by firing several shots at the egith revolvers, pistols and submachine guiibe way in
which the firearms were used by the police in the circumstances was chaotic. Sixte@otgumsacts were
counted on the car, some of which being horizontal or heading upwards, instead of downwards as would
be expected if only the tyres of the vehicle were being sldtthe relevant time in Greece, the use of
firearms was only regulated byVdorld War Il act. It mentioned a number of situations where the member
of the police could use firearms without being liable for the consequences. Later on, in 1991, a decree
Fdzi K2NRAASR GKS dzaS 2F TFANBI N¥a 2yt extremasrfethots hagea 2 { dz
0SSy SEKIdZAGSRéd ¢KSNB 6Fa y20KAy3a StasS NBIAdzA | GAy
on planning and control of law enforcement actions. In such circumstances, the domestic regulation was
not able to fulfill thea G I G SQa 20t A3F A2y Ay (GKAA NBaLISOGx a2z
during police actions, in other words, the domestic legal framework did not satisfy the need to prvide the
f SGSt 2F oaLINRGSOGAZ2Y o0& fy thé judgnient m&dS it dehr Ihktideficiedt A T
legal framework will not suffice, it can constitute a violation, so the applicant, Mr. Matzardkaugh
survived - had been the victim of a violation of Article 2 of the Convention. In cases allkéhea
surounding circumstances are under examinatiso KS NBaLR2yRSydG {GFGS Ydzad
ySOSaaateég 2F lye (AtftAydas y24Gd 2yte Ay NBaLSOlL 27
Ay NBaLlSOG 2F al ff 0KS dANKE Kz RRA vy 82 YOh NBDidzY B Ry @ $l&
included.

There are two notes to be mentioned at this stage. Firstlg, Court always relies on the findings of
FILOG 2F (GKS ylIOA2ylFf olGNAROdzy | f a¢ @ | énpdSadBd\iat they  dzii
Commission sent a delegation to the country concerned to establish the facts. Secondly, generally speaking,
GKS 0dzZNRSYy 2F LINR2F Aa 2y (GKS LI AOIYy(d G2 LINROS
R2dz (¢ Ay 2 NRgatiNds (0 beé accepidd. K@ader, at this time, it seems that this onus had
been reversed by the Court to some extent, since it was the State that had the burden to prove that its
FOlAz2zya 6SNB aloaztdziSte ySOSaalNBé Ay GKS aSyas

Also thesubstantive requirements of Article 2 were put under scrutiny. The Court stressed that the
authorities - although they could have done thatdid not arrest the suspects at the border and did not
prevent them from travelling to Gibraltar. Moreover, the ®aauthorities had made the SAS soldiers
believe there was a bomb that could be detonated by remote control, and the suspects would be armed
and have the equipment on them to explode the bomb. These were proven to be completely wrong. In
such circumstancés (G KS dzaS 2F €t SGKFf F2NOS gl a tyzald dzylh ¢
training. The Court assessed thiwe training of the soldiers involved to continue shooting once they
opened fire until the suspect was dedtieir reflex action ldes the degree of caution in the use of firearms

“\atzarakis v. Greecgudgment of 2Mecember 2004
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=084820
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to be expected from law enforcement personnel in a democratic society, even when dealing with
dangerous terrorist suspects.

These basic assessments has been confirmed in several cases later, like Kayeyr, Tur
Andronicou and Constantinou v. Cypfliavolving the use of lethal and/or nedethal force.

Examples from recent casaw:

Andreou v. Turkejconcerned a British national shot and injured by Turkish armed forces during
tensions at the United Nations buffer zone in Cyprus. There has been a violation of Article 2, since the use
2F LRGSyGAlffte fSOGKIFE FT2NOS @Ay agSOKSBa NI AIOY i
justified by any of the exceptions permitted under Article 2.

In Perisan and Others v. TurR&le force used against the prisoners to quell disturbances in a
prison, which had led to the deaths of eight of them, had ndflye & 6 42t dzi St & ySOSaatl
held that there had been a violation of this article in respect of the eight prisoners who died and six who
survived their injuries.

Putintseva v. Russteoncerned the death of a young man during his mandatory mjlisarvice after
being shot by a superior when trying to escape. The legal framework on the use of force to prevent the
escape of a soldier had been deficient and the authorities had failed to minimise recourse to lethal force.

The procedural requiremento hold an investigation into a killing differs from the substantive
requirement not to use lethal force unless absolutely necessary. It is important that there can be a violation
of one without a violation of the other, either way. In the McCann caseQbert found only a violation of
the substantive requirement. Conversely Kaya v. Turkeythe Court found no violation of the substantive
requirements, but a violation of the procedural ones of Article 2. In other cases, siclPds Rudkey’ and
Ertak v. Turkey both kinds of requirements were violated.

The case oKaya v. Turkey, referred abov@2 Y OSNY SR (KS {(AffAy3a 2F GKS
allegedly killed by the security forces in 1993. The Government contended that he was killathibattte
between members of the security forces and a group of terrorists who had engaged the security forces on
OKFG LIFNGAOdzZ I NJ RFexX FyR OftFAYSR (KFG GKS F LI AOL
there was no sufficient factual dnevidentiary basis to conclude (beyond reasonable doubt) that the
deceased had been intentionally killed by agents of the State, and that there was therefore no violation of
the substantive requirements of Article 2. However, the investigation into thiedihad been seriously

*Kaya v. Turkeyjudgment of 19 February 1998
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=688138

*®Andronicou and Constantinou v. Cypritsdgment of 9 October 1997
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683102

¥ Andreou v. Turkey, judgment of 27 January 2007
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=088295
¥perisan and Others v. Turkey, judgment of 20 August 2010
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683754
#putintseva v. Russia, judgment of 10 August201

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=0010814
¥y Pt Poe, j@dgrhedtidd 28 March 2000
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683524
*Ertak v. Turkeyjudgment of 9 May 2000
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683199
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defective, because the prosecutor assumed without question that the deceased was a terrorist who had
died in a clash with the security forces and failed to question the soldiers involved in the incident; no tests
were carried out § G KS RSOSFASR FT2N) IdzyLI26oRSNI NI OSAT (K
fingerprints; the corpse was handed over to villagers, making it impossible to obtain any evidence of any
analys; the autopsy report was perfunctory; etc. There had thereforen lze®iolation of the procedural
requirements of Article 2.

As to the procedural requirements (the positive obligation of the state) concerning killings, it is
important to note that the essential purpose of investigation is to secure the effective impletem of
the domestic laws and regulations which protect the right to life and, in those cases involving State agents
or bodies, to ensure their accountability for deaths occurring under their responsibilityreflogements
during investigations are gfaramount importance: independence, promptness and expedition, capacity to
establish the facts, and accessibility to the public and the relatives.

Now, | would like to outline a recent case, which is quite interesting concerning the abovementioned
issuesThe Giuliani and Gaggio c. Iflyase concerned the death of a young man while he was taking part
in an antiglobalization protest during the G8 summit in Genoa in 2001. No violation of Article 2 with regard
to the use of lethal force, stating that it hambt been excessive or disproportionate to what was absolutely
necessary in defense of any person from unlawful violence. No violation of Article 2 was found regarding
the national legislative framework governing the use of lethal force or with regardeteveapons issued to
the lawenforcement agencies and no violation of Article 2 with regard to the organisation and planning of
the policing operations at the G8 summit in Genoa. While authorities had a duty to ensure the peaceful
conduct and the safety o@ll citizens during lawful demonstrations, they could not guarantee this
absolutely and they had a wide discretion in the choice of the means to be used. No violation of Article 2
with regard to the alleged lack of an effective investigation into the de@he Court found that a detailed
investigation into the fatal bullet, which was in dispute between the Parties, was not crucial as the Court
stressed that the resort to lethal force had been justified.

Deaths in custody also raise the paramount rolguftection of the right to life of a victimn this
respect the case obalman v. Turké{has a great value as an often referred case. In this judgrifent
/ 2 dzNIi K Pérsonsinkcuisipdy are in a vulnerable position and the authorities are undetyaad
protect them. Consequently, where an individual is taken into police custody in good health and is found to
be injured on release, it is incumbent on the State to provide a plausible explanation of how those injuries
were caused. The obligation ohe authorities to account for the treatment of an individual in custody is
LI NI A Odzf F NI &8 &adNAYy3ASYyld 6KSNB (GKFd AYRAGARIZ f RASA

¢KS LI AOFYyGQa KdzaolyRZ ! 3AdG {FfYlFyTE KIFER 0SS
detained at a police station. Lessatin 24 hours later he was dead. Turkish medical experts concluded that
he had died from a heart attack, with bruising to the chest and a broken sternum having been caused by a
resuscitation attempt. However, international experts disagreed and found that thdA OG A Y Q& Ay 2d
consistent with beatings. The Court found that Agit Salman had been subjected to torture during
AYUGSNNRIFIGAZ2YE S6KAOK KIFR OF dza SR Agik SBalmBnSnaditékdn intoa  { 2
custody in apparent good healtand without any preexisting injuries or active illness. No plausible

%Giuliani and Gaggio c. Italy, judgment of 24 March 2011
http://hudoc.echr.coe.int/sites/eng/pages/search.aspi=001104098
¥Salman v. Turkeyudgment of 27 June 2000

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=688735
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explanation has been provided for the injuries to the left ankle, bruising and swelling of the left foot, the
bruise to the chest and the broken sternum. The evidence does not sugp@tt D2 3SNY YSy G Qa O
that the injuries might have been caused during the arrest, or that the broken sternum was caused by
OF NRAIFIO YIaalr3aSed X ¢KS /2dNI FAYRaAZ GKSNBT2NBI (f
Agit Salman by cardiacrast during his detention at Adana Security Directorate and that the respondent
{GFrGSQa NBalLRyaAoAfAGe FT2NJ KAa RSIFGK A& Sy3alFr3asSrRo
NBEaLSOG ve

The procedural requirements of Article 2 are equathportant in cases of deaths in custody. The
Court said that the State should always investigate when a person dies in custody, which should involve an
autopsy providing a complete and accurate record of injury and clinical findings, including the cause of
death. In this respect there had been crucial failures, because no proper forensic photographs of the body
GSNB GF1SYyT y2 adzZFFAOASYG lylteara 2F (GKS AyedzNR
forensic report was to be observed. Thefelets in the examination of the autopsy undermined the chance
G2 RSUSNXYAYS LRtAOS NBalLRyaAoAfAde F2NJ 6KS RSIGK

The responsibility of a state under the headings of Article 2 of the Convention may also occur in case
of unresolvedkillings. In a narrower sense it raises the question of the responsibility of agents of the state,
as it did indeed iKashiyev and Akayeva v. RuSsitm the winter of 1992000, the applicants had fled the
Chechen capital, Grozny, in order not to be iwed in the fighting between the Russian Federation forces
and Chechen fighters. While returning home, they discovered several bodies of their relatives, which bodies
showed signs of beating and also bullet wounds. That particular area, where the bode$owed, was
dzy RSNJ O2y (iNRf 2F GKS wdzaaiAly CSRSNIGAZ2Y TF2NDOSaod a
by eyewitnesses being detained by the Russian military forces. The applicants accused the Government for
the killings of their relativeand also for having failed to set forth a proper investigation relating the killings.
The Government were requested by the Court to submit a copy of the documents of the criminal
investigation but they just partly did so, alleging that the missing paiit S R2 OdzYSy a4 & SNB vy
The Court finally found, since the State had not provided sufficient justification for the killings, that the
FLILJX AOFyGaQ NBtFIA®Sa 6SNBE ({AfftSR o0& &aSNBAOSYSy:
Thus,there had been a violation of Article 2 in respect of its substantive requirements. From procedural
point of view, the Court held that there had also been a violation of Article 2, since several deficiencies
were to be observed, like procedural delays; atbempt to identify the potential soldiers involved; no
autopsies were carried out; entirely futile adjournings of the investigation; unjustified transferrings of the
file from one authority to the other; and also lack of scrutiny concerning the partiouilaary operations.
In such circumstances, the Court therefore concluded that, for the lack of an effective criminal
investigation, the severe deficiencies or rather lack of state actions had led to a violation of the procedural
requirements of Article 2

The Court found a violation of both the substantive and the procedural requirements of Article 2 in
itsYPt Pee 2dzRIYSYyd | a ¢Stttz anAaafo0rBaliskRshd wds kiled i2 darlyd908 T I (
had expressly asked for protection fraime authorities, which was not provided. The state was aware of
0KS GNBIFf YR AYYSRAIF(GSE NRal 2F GKS dzytl g¥FdzA G

38Kashiyev and Akayeva v. Rusgidgment of 24 Heruary 2005
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=068419
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Similarly, in another relevant case, $hanaghan v. the United KingdSimwherea Northern Irish
man had been shot dead by a pBoitish terrorist organisation in 1991, according to the Court, the state
gl a 2N) aK2dzZ R KI @S 0SSy IgFrNBE 2F (GKS NRa|l 27F |G
suspected by the British securitorces of being a member of the Irish Republican Army (IRA). The applicant
claimed that her son had been threatened by members of the Northern Irish police force during
interviewing. A caséle (including a photo), identifying Shanaghan as a suspeetedrist, had been lost,
by allegedly falling off of an army lorry, and could haadlegedly, again ended up in the hands of the
terrorists who killed him. Most of the local police had been called to a traffic accident at the time of the
shooting, so he killers escaped. A number of shortcomings were summed up by the Court (lack of
AYRSLISYRSYyOS 2F (GKS LRfAOS 2FFAOSNET 01 27F LIz
which had led to a violation of the procedural requirements dfcde 2.

As we have seen, if there are allegations of active collusion between the killers and the State, the
State has a heavy duty to carry out a full, impartial and speedy investigation.

In Ertak v. Turkeyreferred above, another relevant issue caopeto light, namely the phenomena of
RAAI LIISEFNI yOSad Ly GKAA LI NIAOdz F NI OFasSz GKS | LI
identity check while returning home from work with three members of his family on 20 August 1992. There
were eyewihesses who had allegedly seen the victim while he was in police custody, and that he had been
tortured there. One detainee made a report that Ertak had been brought to his cell after torture,
apparently dead, and was then dragged out of the cell. He didsee him again. The authorities, against
GKS /2YYAaarzyQa SELINB&aESR 6A4KZ RAR y20 LINROARS
Ertak had been arrested or detained and submitted that his name was not included in the custody register.
TKS /2YYAaaArzy aSyid RStS3IrasSa Ay ¢dzNJ Se (G2 QAy@Sa
conclusion was that Mehmet Ertak had been arrested. There was found another detainee, who was
undoubtfully arrested and detained, and his name wasindhe custody register either. Other deficiencies
also were to be observed like unprovided, therefore missing, reports on interviews held by the prosecutor.
The Court did not find the explanations given by the state sufficient enoughhtt happened afte
aSKYSG 9ONIIF1Qa FINNBad yR KStR (KFd oAy GKS OANDd
F2N) aSKYSO 9ONIIF]1Qa RSIGKEZ ¢6KAOK gl & OFdzaSR o0& |3
been a substantive violation of Article incean effective and independent investigation must take place
into killings (and alleged killings) by state officials, or in any case in which a person dies while in custody,
the Court also examined the procedural aspects. It found thatstate did noduly fulfiled its obligation to
carry out an effective and adequate investigation into the surrounding circumstances of the disappearance
2F GKS LW AOlIYyGQa az2yd® ¢KS Ay@gSadAaararazy 4G R2)
conducted by indpendent bodies. Thus, there has been a procedural violation of Article 2, as well.

Another important issue derives from the protection of victimstefrorism. At this time, | only
briefly touch this sensitive issu&tates are under the obligation to take all the necessary measures to
protect the fundamental rights of everyone during the fight against terrorist acts, but all these measures
taken must respect human rights and the principle of the rule of law at adl.thmy form of arbitrariness,
as well as any discriminatory or racist treatment must be excluded, and must be subject to appropriate
AdzZLISNDAaA2Y® b2dF 08ySs (KS 64loazfdis ySOSaal NEE

39Shanaghan v. the United Kingdpjudgment of 4 May 2001
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e89452
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Finogenov and Others. Russi®is to be mentioned¢ KA a OF asS O2y OSNYySR G(KS &
theatre in Moscow by Chechen separatists and the decision to overcome the terrorists and liberate the
hostages using gas, in October 2002. The Court found that there had heenolation of Article
2concerning the decision to resolve the hostage crisis by force and use gas. It further held that there had
been aviolation of Article 2oncerning the inadequate planning and implementation of the rescue
operation. Moreover, a viol&n of the same Article was to be observed concerning the ineffectiveness of
0KS Ay@SatAralrarzy Ayaz2 GKS ftS3ardAazya 2F GKS | dz
operation, as well as the lack of medical assistance to hostages.

In relation of Article 2, the states have the duty to provide adequate protection concerning the
actions of their authorities not only in the abovementioned cases but also when, for instéfece,
threatening environmental risks occur. In the majority of theases, applicants complain other provisions
of the Convention, but Article 2 also may come into play.He Guerra and others v. Itdficase the
applicants lived in Manfredonia, Italy. The factory, which was situated relatively close to the homes of the
applicants, released large quantities of toxic substances and the applicants had been subjected to this
pollution generally, because emissions from the factory were often channelled towards their homes. Once
there had been a serious accident by which tonaedangerous gases had escaped. About 150 people had
had to be brought to hospital, because of acute arsenic poisoning. The complaint was admitted only under
Article 10, but the Court held that it had jurisdiction to examine the case under Articles 8 ahth&
Convention as well. It focused on the former of these two. Having examined the facts, it concluded that the
{GFGS KFIR y20 Rdz & LINPGARSR GKS LI AOIYyGa 6AGK
they might face if they stay tlive at Manfredonia. Finally, the Court held that there had been a violation of
Article 8 and foundt unnecessary to consider the case under Article 2 as well.

Another interesting and also oftem referred case Wa8.B. v. the United Kingd&min this paticular
OFrasSszy GKS FLIWXAOFY(d sla GKS RIdAKGISNI 2F + YIy 6K:
been exposed to radiation caused by nuclear tests carried out in 1957 and 1958. The applicant, who was
born in 1966, was diagnosed as haviegklemia when she was around four and she had to undergo
YSRAOIf GNBlFIGYSyld ¢KS LI AOFYyd O2yaARSNBR GKI
cause of her childhood disease and challenged the state failing to warn and advise his fatloaitor her
health prior to the diagnosis of her illness. The Court basically examined three questions: first, whether the

NAGAAK FdziK2NRAGASE (ySe6xX 2N aKz2dzZ R KI @S (y2é6ys>
degree of radiation. If thigzas the case, whether the authorities should have given specific information and
advice to the parents, or should have monitored the health of the baby. Thirdly, whether such advice or
monitoring would have made the early diagnosis possible. The apglicant O2 YLX F Ay G & & SNB
/| 2dz2NI KSEfR GKFdGz 4 GKS ALISOAFAO GAYSEI GKS | dziK?2
father had not been dangerously irradiated and it had not been established that there was a causal link
between theradiation and the leukaemia. Therefore, it could not have been expected to notify the
FLILJX AOFydQa LINByida 2F KS&aS YFGGSNARZ 2N G2 Gl 1S
violation of Article 2.

“*Finogenov and Others v. Russia, judgment of 4 June 2012
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e008231

“Guerra and others v. Italjudgment of 19 February 1998
http://hudoc.echr.coe.int/sites/eng/pages/search ps?i=00158135
“2L.C.B. v. the United Kingdojadgment of 9 June 1998
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683176
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We have touched the protectionincase®@ff Af f Ay3aQ o0& | 3Syia 2F (G(KS
protection of individuals from violence by other private people? A wide range oflaasdeals with this
particular area, where the applicants complain about the state having failed to prtteat or their
NEfFGABSEaQ ftAFSd S5dzNAy3a (GKS SEFYAYlLGA2Y 2F (KSa&!
substantial and the procedural aspec&tates should not only refrain from the deliberate and unlawful
taking of life, but alsotake appropiate steps to safeguard the lives of individuals, in particular by
conducting effective provisions backed up by-emforcement machineryThe case oDsman v. the United
Kingdont® concerned the killing of the father of a schoolboy, by a teacher who otherwise had become
obsessed by the boy. The boy was also involved in the shooting incident, where he wounded and survived.
The teacher had been suspended following a psychiatric ettatubecause of such infatuations. He was
convicted of two charges of manslaughter but since he pled guilty on grounds of diminished responsibility,
he was finally sentenced to be detained in a secure mental hospital without limit of time. The question
arose whether the authorities could or should have done more to protect the victims. According to the
applicants, the police had been informed of the facts, by which the police promised to protect them, but
had failed to do so. However, the police denied ttflzty had made any promise, and claimed that they
never had enough evidence against the teacher to arrest him prior to the fatal incident. A scrutiny was
held, but since someone had been convicted of the killings, this was a summary procedure only,igvhich d
not seek to establish the full facts, in particular the actions or rather inactions of the police. The applicants
therefore instituted civil proceedings against the police for failing to take adequate steps to protect the
child and his father, but thesgroceedings were dismissed by the British courts for public interest reasons,
since, by law, the police was exempt from liability for negligence in the investigation and suppression of
crime. The Commission found that the police had been made aware altbs&tance of the concerns about
0KS GSIFOKSNJ o0dzi GKS OflFAY GKFG GKS LREAOS KIFIR LN
substantiated. It had not been backed up enough that the police could or should have been aware of the
seriousness oftte threat shown by the teacher, therefore it had not been a violation of Article 2. However,
it also held that there had been a violation of Article 6, in that the applicants had been denied access to a
court by the rule that the police could not be sueaxt hegligence in their official tasks. Subsequently, the
/| 2dzNIi 6l a aldAaFASR 6A0GK GKS /2YYAaarz2yQa 2LAYA22)
Article 2 should be interpreted in a way which does not impose an impossible or disproptetmmas on
the authorities. The applicants had failed to show that the authorities knew or ought to have known that
GKS ftA0Sa 2F GKS havYly TFlLYAfe 6SNB 4G oNBFE FyR A
violation of Article 2. Neverthelgs the absence of any judicial examination of the issues at the national
level resulted a violation of Article 6.

Another relevant and also often referred caseMenson v. the United Kingddth The applicants
were the siblings of Michael Menson, a mentaligturbed black man, who was attacked and set on fire by
a youth gang of white people in a racist attack in London, January 1997. He died in hospital two weeks
later. The police failed to take proper measures after the incident to secure evidence andtdake any
statement from the victim in hospital, although he had been able to describe the attack to his relatives. The
applicants complained that the investigations had been affected by racism within the police. They also
turned to the Police ComplaistAuthority, which subsequently confirmed that there was independent

*30sman v. the United Kingdgijudgment 6 28 October 1998
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=683257
“Menson v. the United Kingdardecision of 6 May 2003
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=623192
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SOARSYOS (2 o001 dzZLJ GKS [LILX AOlIydaQ FtftSaArdAzyao
on whether to initiate criminal proceedings against members of the policeaforime had still not been
Gr1Sy o0& GKS GAYS (GKS /2daNIi RSIFfd 6AGK GKS | LILIX A
several violations of the Convention (Article 2 included). The Court finally declared the case as being
GYIl yATF-BEIdSiRE A fHfy R Ay | RY A-Gmaidlodecduse ¥i thé dnd, th©egmsfrétcrs of

the crime had been convicted and severely punished. The Court stressed that the investigation throughout
the domestic proceedings must be prompt and it also repeatedrémiirements set out in other cases,
concerning deliberate killings by agents of the State, deaths in custody, or killings in which the question of
State involvement have remained unresolved.

The absence of any direct state responsibility for the deatlaroindividual does not exclude the
applicability of Article 2. In the case of Angelova and lliev v. Bulyahia applicants were the mother and
brother of a man of Roma origin who was killed in an unprovoked attack by a group of teenagers in 1996.
The dtack had been racially motivated. The applicants alleged that the authorities had failed to carry out a
prompt, effective and impartial investigation and that the domestic legislation contained no separate
criminal offence or penalty for racially motivatenurder or serious bodily injury. They further alleged that
the authorities had failed to investigate and prosecute a racially motivated violent offence and the criminal
proceedings had been far too excessive which have resulted in their being denisd &xeecourt to claim
damages. The Court noted that no one had been brought to trial over a period of eleven years and, as a
result, the proceedings against the majority of the attackers had had to be dismissed under the statute of
limitations. The authdties had failed to effectively investigate the death promptly, expeditiously and with
the necessary vigour, considering the racial motives. The Court concluded that racist motives had been
known to the authorities from early stage of the investigationeif Hailure to complete the preliminary
investigation and bring the perpetrators to trial expeditiously was, therefore, completely unacceptable.
They had also failed to charge anyone with any raemtfljivated offence and failed to make the required
distinction between offences that were racially motivated and those that were not. The Court examined
the case under Articl&é4 in conjunction with Articl@ and finally concluded that the act of the authorities
constituted unjustified treatment that was irreocailable with Articlel4.

The state also has special responsibilities to protect persons in its custody from attacks by other
private individuals. The case Bl and Audrey Edwards v. the United Kingfoomcerned a mentally
disturbed man, Christopher Ednds (the son of the applicants), who had been arrested in 1994 for
accosting women on the street. After a hearing before a magistrate, he was incarcerated in a prison cell.
Later that day, another mentally disturbed man, Richard Linford (with a historjoténce), was also
remanded in custody, apparently in the same cell as Edwards. In the night, Linford attacked and killed
Christopher Edwards. A year later, Linford pleaded guilty to a charge of manslaughter and was sent to a
secure mental hospital, wherhe has been diagnosed as suffering from paranoid schizophrenia. Because he
pleaded guilty, the facts of the case were only cursorily examined at the trial. Three months after the trial, a
private - therefore nonstatutory - report was commissioned abotite inquiry of the circumstances of the
case by three state agenciesctincluded that the two men should not have been in prison and they should
not have been sharing the same cédlhe applicants complained that the authorities had failed to protect
their son, and thus his right to life was violated. The Court reiterated its ruli@siman that there is a

“>Angelova and lliev v. Bulgaria, judgment of 26 July 2007
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=681906

“*paul and Audrey Edwards v. the United Kingdpmigment of 14 March 2002
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=680323
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violation of the substantive requirements of Article 2 if it is established that that the authorities knew or
ought to have known of a real and immiate risk to the life of an individual from the criminal acts of a
third party and that they failed to take necessary measures which might have been expected to avoid that
risk. The Court found that there had been a number of failings in the way Edwasdseated, because he
should have been detained either in a hospital or the health care centre of the prison. On the other hand,
WAOKINR [AYF2NRQa YSRAOIf KAaAG2NER YR LISNOSAOSR R
knowledgeought to hare been brought to the attention of the prison authorities. The conclusion was that
there has been a violation of Article 2 in its substantive aspect. From the procedural perspective, the Court
found that no full inquest had been held in the case and thmioal proceedings in which Linford was
convicted, since he pled guilty, had not involved a trial at which witnesses were examined. In this respect
the procedural requirements had not been complied with, therefore the question was whether the non
statutory inquiry had remedied this, like independence, promptness, capacity to establish the facts,
accessibility to the public and the relatives. The Court found that there had been two serious defects
observed, namely, the inquiry had no power to compel witess&nd it had been held in private. Because

of these two defections, the inquiry had failed to satisfy the procedural requirements of Article 2, thus
there had been a violation in that regard, too.

¢CKS adrasS Kra LRaAiriirgdsS 2 odghtatdlifeiwhnehywa areOtdiing® Sodtr A y 3
prevention. This duty also involves the prevention of suicide, especially when the indiviual in question is
detained. It first occured in the case I§éenan v. the United KingddmThe case concerned a young man,

Mark Keenan, with a history of mental illness, who had been sentenced to imprisonment for assault. He
displayed a threat of setiarm during his detention, therefore he was placed in the hospital wing of the
prison for a period of time. After some time ih& prison he assaulted two members of the prison staff
after a change in his medication. For the assault, he was placed in a punishment cell, where he hanged
himself. Asphyxiation was confirmed as the cause of death, but the procedure did not seek tkstah
GARSNI Ol dzaSad ¢KS FLILXAOFYylG:x GKS RSOSIFaAaSR YIlIyQa
Fdzi K2NAGASAE KIR 0SSy yS3atAaasSyid Ay NBaLISOG 2F KAa
authorities because English law did not allan appropriate action. Basically, as mentioned before, states
must provide effective crimindaw provisions, with effective lawnforcement machinery. Furthermore, it

must take reasonable preventive measures to protect an individual whose life is¢nezhby the criminal

acts of another individual. In th&eenan casethe Court had to consider to what extent these principles
FLILJX & FyR FAylLffte O2yO0fdzZRSR GKIFG GKS |dziK2NRGASaE
namely placing him in hospitaare and under watch when he showed suicidal aptitude. Thus, there was no
appearance of a violation of the substantive requirements of Article 2. However, the Court found that
YSSylyQa GNBFGYSyld KIR y2id YSUG K Se Zofthe/Gonvenioa. 2 F
Just for the stake of completeness, the Court found tha disciplinary punishment imposed on him
belatedly may well have threatened his physical and moral resistance and it therefore was not compatible
with the standard of treatrant required by Article 3 in respect of a mentally ill person. It was seagn
segregation in the punishment block and an additional twegight days to his sentence imposed two
weeks after the event and only nine days before his expected date of rel&ase must be regarded as
constituting inhuman and degrading treatment and punishment within the meaning of ArticlEhiS.
perfectly shows how the protection of various provisions of the Convention overlap and interrelate.

*’Keenan v. the United Kingdoijudgment of 3 April 2001
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx001:59365
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A state also has to provide pgextionin other fields as well, as we have seeithie case oErikson v.
ltaly*® ¢ KS NBIljdZANBYSyida la (2 (GKS LINRPGSOGAZ2Y 2F GKS
medical malpractice. In this particular case an elderly lady, the agplic® a8 Y2 i KSNE KIF R RAS]|
occlusion. The disease had not been diagnosed at a local hospital where she hadrbged kut the
report of this examinaion had not been signed by a doctor. The criminal investigation failed to identify the
doctorl YR G KS LI AOFyd O2YLX FAYSR GKIG KAa Y2UKSNDa
the state authorities to identify those responsible for her death. The Court found that there had been a
sufficient criminal investigation conducted. Mamver, it also held against the applicant that she had not

AYAGAFGSR | aSLINFYGS OAQGAE FOGA2Y | ARy dpiRIKSD K2 &

In the case oPowell v. the United Kingddfit G KS | LILX Ay@ar ¢ldibby) RoaePyvell, | mn
RASR 2F ! RRA4d2yQa RAASIAST ¢gKAOK Aa adzaoOSLIiAoftS
test for the disease had been recommended by a hospital paediatrician, none had been ordered to be
carried out. The applicants allegedathmedical records had been falsified to cover this up. Beside the
disciplinary proceedings and a police investigation, the applicants also initiated civil proceedings against the
health authority. The Authority admitted liability for having failed to diage the disease, and paid the
applicants a huge sum as damages. The alleged conspiracy to cover up the failure to diagnose, was, on the
other hand, struck out by the judge on the ground that, under English law, doctors are not obliged to reveal
all the isues to the parents of a deceased child about the circumstances surrounding the death. As to the
falsification of the medical records and the subsequent caygrthe Court held thathe examination of
0KS | LILX AOFydaQ O2YLX | Al be liomédtS tNg elveNtdi IkadifigSo the dedttzif i y S
theirson.¢ KS | LILX AOFydaQ O2YLX IAyda dzyzyRSNJ ! NIAOf Sa
withdrew from the appeal hearing in the disciplinary proceedings and settled their civil cas€oline
pointed out that where a relative of a deceased person accepts compensation in settlement of a civil claim
based on medical negligence he or she is in principle can longer be considered as a victim in respect of the
circumstances surrounding the @igment of the deceased or with regard to the investigation carried out
into his or her deathThe applicants could therefore no longer claim to be (indirect) victims.

¢CKS {dFrdSaQ LRaAAGAGS 206t A3F A2y a dzy RS$gadendti A Of S
Calveliand Cigliov. Itafy adl GAy3 GKFG AG ¥ tb bdbpt appraphate yheadukeS & G |
08 Kz2alLMAdlrfa G2 LINRGISOG GKS LIGASyGtaqQ tA@Sa |yR |
the cause of deaths and rka those responsible thereof accountable. This latter case concerned the death
of a baby shortly after birth. The mother was a leReldiabetic and had a past history of difficult
confinements. The doctor in charge failed to make external examinationeofmibther to assess whether
the foetus was too large for a natural birth, and was not present at the time of birth. The delay in bringing
KAY (2 (GKS RStAOSNE NRB2Y KIR AA3dYyATFTAOFIy(dfte NBRAzOS
0l 0@ Qas, Hait défBined compensation for damages, but believed the doctor in question should have
been prosecuted. Criminal proceedings had been set forth, but had had to be abandoned after a couple of
years, during which there had been procedural shortcomings @eldys, and, finally, the case became
time-barred. According to the applicants, this violated the provision of the right to life. The applicants

“Erikson v. Italyadmissibility decision of 26 October 1999
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=00817
“‘powell v. the United Kingdaradmissibility decision of 4 May 2000
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e9A15

*Calvelli and Ciglio v. ltalgrand Chamber judgment of 17 January 2002
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=060329
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entered into an agreement with the insurers of the doctor and the clinic under which the insurers were to
pay a specific sum to the applicants. The Court noted the shortcomings in the criminal proceedings, but
found that the civil avenues would have offered the applicants sufficient redress, if they had not settled the
case. Furthermore, a civil court judgment @also have led to disciplinary action against the doctor. The
Court therefore found it unnecessary to examine the case, whether the fact that ab@mprevented the
doctor being prosecuted for the alleged offence was compatible with Article 2. Theréhkeefore been

no violation of Article 2.

There are other areas touching the right to life envisaged in Article 2, out of which it is necessary to
refer to, namely the domestic violence. This issue geerally concerns all member states and is likely to be
latent to a large extent since it often takes place within personal relationships. However, it is not only
women who are affected, men or children may also be the victims of such crimes. Domestic violence can
take various forms ranging from physical to gfsylogical violence or verbal abuse.

In the case oDpuz v. Turkey= G KS | LILJX AOFyGQa Y2GKSNI gl a akKkz2i
in 2002 as she attempted to help the applicant flee the matrimonial home. In the years preceding the killing
the husban had subjected both the applicant and her mother to a series of-t(iieatening) violent
FdaldZ Ga&> AyOfdzRAYy3 o6SFHiAy3aas KAG o6& OFNE FyR adl
f A@Sa KIR 0SSy 0NEPdAK i epéagedlyl Atlough ddinika® pdcdedingsih@d beein (i S v |
brought against the husband for a range of offences, but in at least two instances they were discontinued
after the women withdrew their complaints. In respect of the running down case and the stabbidgnhci
the husband was convicted, receiving a trvaenth prison sentence, and a fine, respectively. The series of
A2t SyOS OdzZ YAYIFGSR Ay GKS Frart akKz22G4Ay3 2F GKS
murder in 2008 and sentenced to imponment with a lodged appeal. The Court held that the authorities
knew or ought to have known at the time of the existence of a real and immediate risk to the life and that
they failed to take measures within the scope of their powers of an identifieighaal which, might have
been expected to avoid that risk. The case disclosed a typical pattern of escalating violence against the
applicant and her mother that was serious enough to have warranted preventive measures. The situation
was known to the authities that the husband had a record of domestic violence and thus, there was a
significant risk of further violence. The possibility of a lethal attack had been foreseeable. On the other
hand, the criminal proceedings arising out of the death had beenggon for more than six years and an
appeal was still pending, which could not be described as a prompt response by the authorities to an
intentional killing where the perpetrator had already confessed. As a result, the Court held that there has
been a vitation of Article 2 of the Convention.

Other example for domestic violation is the casera? y (i NP @t 2@ 2 lolvemn@er 2002lthe
applicant filed a criminal complaint against her husband for assaulting and beating her with an electric
cable. Accompanied by her husband, she later tried to withdraw her complaint and modified it that her
Kdza ol yRQa | wereJutSritor lof@iicésawviiéh called for no further action. On 31 December
2002 her husband shot dead their five yedd daughter and one yeayld son. Before the Court, the
applicant alleged that the police had failed to take appropriate action to @aie KSNJ OKAf RNBYy Q
/ 2dzNII 20aSNBSR GKIG GKS &aAddz 6Azy Ay GKS FLILX AOI

*t0puz v. Turkey, judgment of 9 June 2009
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=682945

W2y iNROL @G0 {t20F 1 AlS 2dRAYSydH 2F owm alé& wnanT
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=680696
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criminal complaint and emergency phone calls. However, one of the officers involved had even assisted the
applicant and he husband in modifying the criminal complaint of November 2002 so that it could be
treated as a minor offence without any further action. The Court held, in conclusion, that the police had
failed in its obligations and the direct consequence of thoseNaBua Kl R 0SSy GKS RSF (K
children and that there had beenwolation of Article 2

As another relatively recent case of domestic violence we have gotto mentidd y 1 2 ¢ 2 YI OA ¢
Others v. Croati The applicants were the relativeslof 6 6& | yR KA& Y20KSNI® ¢KS
father, had killed his wife and their common child and then committed suicide. All these happened one
month after being released from prison, where he had been held for making death threats. He was
originaly ordered to undergo compulsory psychiatric treatment while in prison and after his release, as
necessary, but during the appeal process the court ordered that his treatment be stopped on his release.
The applicants complained that the Croatian State faittd to take adequate measures to protect the
child and his mother and had not carried out an effective investigation into the deaths relating the
responsibility of the state. The Court concluded that the Croatian authorities failed to take adequate step
to prevent the deaths of the child and his mother. The findings of the domestic courts and the conclusions
of the psychiatric examination showed that the authorities should have been aware of the serious threats
against the lives of the mother and thexci R® ¢ KS / 2dzNIi 20 ASNIWSR aSOSNI
O2yRdzOG +a ¢Stftd ! fGK2dAK GKS ySSR F2N) 6§KS Kdzaol y
had failed to prove that such treatment had actually and properly been administer¢dough the
Kdzaol yRQa GNBFGYSyd Ay LINRAaA2y KIFIR O2yaraiSR 27F as
without the presence of a psychiatrist and the ordering of compulsory psychiatric treatment had not
provided sufficient details on how it sebld be administered. Furthermore, the husband had not been
examined prior to his release whether he still posed a risk to the child and his mother. As a conclusion, the
Court held that the domestic authorities had failed to take adequate measures to@tiote 0 KS @A Ol A Y 2

And, finally, a couple of words about tlieath penalty. Article 2 and Protocols Nos. 6 and 13 are
concerning the death penalty and the abolition theredhe second sentence in the first paragraph of
Article 2 refers to the deathgmalty and reads as followslNo one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
LIN2 @A RS Ror theStafes tidathage party to them (i.e. alrhall of the States Party to the Convention),
this stipulation has been replaced by the provisions in Protocols Nos. 6 and 13 to the Convention, which
abolish the death penalty in times of peace and in all circumstances, respectively. The drafters of the
Gonvention did not regard the existence or use of the death penalty as a violation of the right to life of the
Conventionper se At the time, in the early 1950s, many States still retained the penalty on their statute
books, even if its use was alreadydiecline.! NIiA Ot S m 2 F t NP (i 2TO=2deathipéndity ¢ &
aKlItt 0SS Fo2f AaKSR® b2 2yS akl f f Subjéttdid ghk BnfafidchR (0 2
the absolute nature of the provisionhwhich, for States that are Party todhProtocol, is regarded as an
additional article to the Convention as a whole (Article 6 of Protocol Nen®ans that no reservations
may be made in respect of it. Article 1 of Protocol No. 6 does not affect the application of the rest of Article
2, other than the second sentence of the first paragraph of the latter article. Huxdliaial killings contrary
to Article 2 Paragraph 2 remain prohibited. The new article prohjbdiialexecutions. The one limitation
- to which, however, the stipulations iArticles 3 and 4 of the Protocol also appiy contained in Article 2
of Protocol 6, which read®A State may make provision in its law for the death penalty in respect of acts

B ONFY12 ¢2YFOADS FyR hikIdEary@od9 / NBF (Al S 2dRIAYSyd 27
http://hudoc.echr.coe.intkites/eng/pages/search.aspx?i=000625
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committed in time of war or of imminent threat of war; such penalty dhalapplied only in the instances
laid down in the law and in accordance with its provisions. The State shall communicate to the Secretary
DSYSNrft 2F (GKS / 2dzyOAf 2F 9dz2NRPLIS GKS NBfSGIyd LNE

The second sentence of Paragraph 1 of Articlef 2he Convention remains applicable for those
States which retain the death penalty for acts committed in time of war or of imminent threat of war, in
LI NI AOdzf I NJ Fa NBIIFNREA GKS NBIljdZANBYSyYy( -thdis,iby @l KS & ¢
independent and impartial tribunal established by law. The Protocol stipulates, in Article 3,athomt:
RSNRIFGA2Y FNRBY (GKS LINRP@GA&aAA2Yya 2F (GKAA t NFhs202f
means that States may not derogate from thebligations under Article 6 in respect of proceedings in
times of war or imminent war that could result in the death penalty. Any State Parties to the Protocol that
do retain the death penalty in times of war (imminent war) must therefore ensure that tlevaat courts
and procedures do not depart from the minimum fair trial requirements (envisaged in Article 6).

¢KS LIKN}asS Ay tNRG202f b2d ¢ aAy GAYS 2F 41 NJ 2
However, in accordance with general intetiaaal law, it should be read as referring to actual or imminent
internationalarmed conflict.

'YRSNI t N2(G202f b2d mMoX {GFdS&a OFy F3INBS (2 oz
in times of peace and in times of war.

Now, here are somexamples of cases releting both the issue of death penalty and Article 2 of the
Convention.

In Bader and Kanbor v. Swed&rthe applicants were a family of four Syrian nationals who had had
their asylum applications refused in Sweden. The deportationrsrttebe returned to Syria had served on
them. They complained that as the father in the family had been convicted of murder in absentia and
sentenced to death in Syria, he risked of being executed if returned there. The Court held that the first
applicanthad a welffounded fear that the death sentence against him would be executed if he was forced
to return to his home country. Regarding the criminal proceedings which had led to the death sentence of a
summary nature, the Court found that, because of tb&al disregard of the defence rights, there had been
a flagrant denial of a fair trial. The death sentence imposed on the applicant following an unfair trial would
cause him and his family additional fear and anguish as to their future in case of biied fo return to
{&@8NAI & ! 002 NR A ydadorafiono(iSria, wdultlJgiie Ari€elty @ wdatation of Articles 2and
3(prohibition of inhuman or degrading treatment) of the Convention.

The case of Rrapo v. Albatijathe applicant (Albanian and Ameain national) was detained in a
prison in the United States following his extradition from Albania to stand before the court in the United
States on numerous criminal charges, one out of which carrying the death penalty. While still detained in
Albania, tle applicant complained that, given the risk of the death penalty if he were tried and convicted in
the US, his Convention rights would be breached as a result of his extradition. The Court found that the
I LILJ AeQtragitioriddhe United States hadot given rise to a breach of Articles2 and 3 and Article 1 of
Protocol No. 1® the Convention. There was nothing in the materials before the Court that could cast
doubts as to the credibility of the assurances that capital punishment would not be imposespiect of

**Bader and Kanbor v. Sweden, judgmen8®ovember 2005
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=601841

**Rrapo v. Albania, judgment 86 September 2012
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=6013328
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the applicant by the United States. Otherwise, the Court held that there had beadolation of Article
34(right to individual application), because the applicant had been extradited to the United States in breach
2T GKS / 2 dzNI ealbahighRGow@inrieht2 wideriRile 30 (interim measures) of the Rules of
Court, not to extradite him.

LG frads odzi y2a f S &shbuldib&dfer@d ad  anfefampleCbnternifig, @ ®
amongst others, the death penalty as a result of a fair thiah Rdzf £ K mOFf 'y Aa | ¢ dzN.
fAFS aSyidSyOS Ay | ¢dzNJ Seéad t NAR2N (2 KA &isttnRKE)Y (A 2 v
which is considered as an illegal organisation. Arrested in Kenya in on 15 February 1999, he was flown to
Turkey where he was sentenced to death in June 1999. Following the 2002 abolition of the death penalty in
peacetime in Turkish law, th&k2 YSAGA O [/ 2dz2NI O2YYdzi SR GKS | LILX A
imprisonment. He complained about the imposition and/or execution of the death penalty in his regard.
Because of this, the Court held that there had beenviolation of Articles 23 or 14 as the death penalty
had been abolished.

¢CKSNBE IINB 2F O2dzNES Ylye 20KSNJ FaLlSOodas 2LAYA?Z2
under the perspective of the European Convention on Human Rights, and the scale is getting wider and
wider as our ecoomic and society evolves from time to time.

mOLtly @o ¢dzN)y $&x 2dzZRIYSYd 2F MH al & HAanp
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=669022

=AY

‘ @ MAGYAR IGAZSAGUGYI AKADEMIA

JUSTICN AKADEMIE



http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-69022

’ SU
Justicna akademia bl
Slovenskej republiky 62 s

Co-funded by the Criminal Justice
Programme of the European Union

Peter Horvath:Rights of the victim of a criminal offencearising from Article 6 of the Convention on the
Human Rights and Fundamental Freedoms

Article 6 of the European Convention on Human Rights (referre€@sit) enshrines the utmost
important role of judicial proceedings within a democratic society and it guarantees the right to a fair trial.
Thus, no wonder that it is one of the most often referred provision of the Convention before the Strasbourg
Court. This particular article is complex and consists of guarantees for the parties involved in civil
proceedings, and also for defendants of criminal procedures. The former set of guarantees, which
otherwise deals with both, is expressed by the first paragrapd the remainder two paragraphs are
dealing with only criminal related matters.

Article 6- Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and pubkaring within a reasonable time by an
independent and impatrtial tribunal established by law. Judgment shall be pronounced publicly
but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or nationatecurity in a democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudidaténests of
justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

a. to be informed promptly, in a language whibe understands and in detail, of the
nature and cause of the accusations against him;

b. to have adequate time and facilities for the preparation of his defence;

c. to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the interests of
justice so require;

d. to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the samditions as witnesses against him;

e. to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

The question inMihova v. Italy’ was whether Article 6 was applicable. The applicant lodged a

*"Mihova v. Italy, 30 March 2010
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complaint for sexual abuse of her daughter. The investigating judge applied a sentence resulting from a
plea bargain between the accused and the prosecution. The applicant was not informed of the date of the
hearing and appealed against the judgment. TharCof Cassation declared her appeal inadmissible on the
ground that the injured party who was not joined to the proceedings as a civil party could not appeal
against a conviction or acquittal. Meanwhile, the applicant commenced civil proceedings dlgainmsin in
guestion. The applicant complained that she had been unable to challenge the sentence imposed, which

aKS FStid G2 KIF@S 0SSy (22 tSyASyldod ¢KS / 2dz2NI KSf |

been to take punitive action, whichas not guaranteed by the Convention. Even assuming that Article 6 (1)
was applicable in such circumstances, the fact that domestic law did not allow the injured party to
intervene in the plea bargaining between the accused and the prosecution could ndtselfy be
considered contrary to the Convention. Furthermore, the applicant had been able to bring a civil action for
damages against the man in question. She had therefore had access to a court with jurisdiction to examine
her civil right to compensatim Consequently, the complaint was to be found inadmissible since there was
no appearance of a violation of Article 6 (1).

This abovementioned example shows the very importance of the scrutiny that has got to be set forth
from the scratch when delaing witany complaints.

Before getting any further, | find it essential to express my intent that, to the best of my belief,
whenever we discuss Atrticle 6, from any perspective, we have to give a whole view on the provision itself
to understand the hollistic meang and importance thereof.

Regarding both the substantive and procedural aspects of Article 6, it must be ascertained that it
enjoys a significant autonomy within the national laws. This means that a procedural violation of a right
might occur even iftidoes not considered to be violating at domestic level and, at the same time, a
procedural deficiency of domestic law does not automatically mean a breach of Article 6. The Court, when
it comes to fairness, generally examines the proceedings as a whioieh Woes not mean that it cannot
examine certain crucial moments of the procedure in question.

We also have to underline the basic differences between the status of a victim in terms of the
Convention and the status of a victim of a criminal offenceSmNtya 2 F A i Qa SOSNEBRI &

Y

2ANA ARAOGAZ2YED ! yRSNI I NIAOES ¢ 2F (KS /2y@Sydrzys

are over, and once person is found guilty of a crime (or has lost a civil case). There are excengptitins a

be observed, for instance when we are talking about the requirement of reasonable time or the
presumption of innocence. All the Member States of the Council of Europe, by the meaning of Article 1, are
required to organize their legal systems sota® ibe complied with Article 6, where the failure to do so
cannot be justified with reference to practical or financial difficulties.

The majority of Article 6 rights may be waived, but a waiver must be unambiguous, knowledgeable
and cannot go against plib interest. The waiver cannot considered as justified if it had been obtained by
compel, or the person in question does not understand the consequences thereof. An example for the
waiver could be th&ustafson v. Swedamse®, where the applicant's claifior compensation was rejected

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=698314
%8 Gustafson v. Sweden, judgment of 1 July 1997

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e88051
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on account of his failure to adduce any new relevant evidence proving that he had been the victim of a
crime. The applicant only submitted material that had already been considered by the domestic court
which acquitted the &ged perpetrator. The application was rejected by the Court on the ground that the
applicant could have requested an oral hearing but failed to do so being the applicant aware that the Board
in question seldom had recourse to oral hearings. This may neddp be considered to have waived his
right to an oral hearing.

The basic interpretation of the right to a fair trial depends on whether the matter in hand concerns
civil right or obligation, or a criminal charge. In case of civil rights and obligathensyumulative presence
2F Fft GKS F2tt2Ay3 StSYSyida | NB NBIldzZANBRY o6A0
Ff&ad2 NBFSNNBR Fa (KS Q. Sy iKSY Béntdeni b thé Ne®erlandii) 6 1 & ¢
thatrigk G 2NJ 20t A3l GA2Y YdaAd KIFI @S + oFaia Ay R2YSadAo
YIEGdZNBE® ¢KS QRAALMzISQ KFa 320 G2 060S 02y aiNHsSR Ay
right within the scope it is excercised.dlso has got to be genuinely and seriously relate to questions of
fact or law and must be decisive for the rights of the applicant. In the caGeofgiadis v. Greete the
FffS3ISRte dzyfl ¢gFdzf £ & RSGIFAYSR I LILXeAight tg co@gens@ion: A Y 1
was only available under the national law in principle, not in the particular circumstances of the applicant,
6K2 glta || O2yaOASyldAzdza 202S0OG2NE gl a NBIAFNRSR I a
its merits and hil that there had been a violation of Article 6 (1).

As we will see below, those victims of criminal offences might turn before the European Court of
Human Rights, whefor instance- have been involved in a criminal act and, as a consequence, suftssd |
or injuries and, subsequently initiated civil proceedings in order to seek compensation, but to no avail, or at
least not to an extent with what he or she could have felt satisfied.

b2gx fSGQa GdzNYy G2 (GKS (2 { rBvenfich BhdeSana2t@non@@GNA Y A Y
conceptand applies irrespective of the definition of a charge in domestic law. It has a substantive rather
GKFEY | F2NXI§ YSFEYAy3a Ay (GKS dzy RSNEOGFYRAY3a 27F 0
a2 YS2y S Gaa driidNBo#eince is ordered, or; when officially informed of the prosecution against
him. However, there are three elements which allows us to determine the applicability of Article 6 under its
ONAYAYlIf KSFRAYy3as: gKAOKI ONBaAAYAE (KNE8&Y EKRIRMO FIP§
others v. the Netherlan8s If any of these criteria is to be observed, then the case will fall under the
criminal headings of Article 6. The first Engel criterion is that the offence in question is ¢zdegorthe
R2YSaUAO f1 ¢ Fa QONAYAYIfQd ¢KS aSO2yR 9y3St ONRI
criterion is the nature and degree of severity of the possible penalty. Not every judicial decision taken by
the course of a crimingbrocedure falls within the ambit of Article 6, only those proceedings which may
result in a criminal conviction.

Categorisation in domestic law means that if the categorisation on national level is criminal, it will

**Benthem v. the Netherlands, judgment of 23 October 1985
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e01436

% Georgiadis v. Greece, judgment of 29 May 1997
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e88037

61 Engel and others v. the Netherlands, judgment of 8 June 1976
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e814479
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automatically bring the matter in handithin the scope of Article 6 under its criminal limb.

However, if this first criterion cannot be observed, then the second and third criteria comes into play,
which was clearly established in the cas&\tgber v. Switzerlarid

By examining the nature dhe offence, a comparison is heeded between the domestic law and the
scope of its application with other criminal offences within that legal system. Those domestic provisions
GKAOK |INB FAYAY3A (G2 LddzyAaK | LI NIWXOWEH fF NI 26Fd&S yXO,6 &
GKS FTAY 2F LdzyAaKYSyid OFy SEAalG (23SGKSN) 6AGK K.
necessarily require a certain degree of seriousness, the minor nature of an offence might also fall within the
scope of Artite 6. Where an offence is directed at a larger proportion of the population also might be a
NEf SOFyid OANDdzradlyOS (KFd AYyRAOIFIGSaAa (G4KS AGONRYAY!
than merely deterrent, it is ususally to be classified QONAYAY I fQ YR AT a2z (K
amount of the penalty becomes irrelevant. There might be cases of a mixed nature, where the possibility of
criminal and disciplinary liability can coexist. In these cases a more thoroughgoingsarsaheeded. The
offence is more likely to be considered as disciplinary and not criminal, where the facts of the matter do
not seem to give rise to an offence outside a particular closed context, such as prison.

The third Engel criterion is to be considd if there no conclusion could be reached after the analysis
of the first and second elements on their own. This is an alternative criterion which may attest a charge as
criminal even where the nature of the offence is not necessarily criminal.

Inanyeby Gz Ay OFasSa O2yOSNYyAy3 I QONAYAYlIf OKIF NBS
notification of suspicion against the person, or with practical measures by which the person is first
QF FTFSOUSRQ o6& (GKS OKLF NHSnkd Hy 2hé Bofics BIpoteritidl sudpcy &nd #fiS A a
answers are used against him at a later stage (during the trial), Article 6 is applicable to this questioning as

well, despite the fact that the person had not the formal status of suspect or accused.

Article 6covers the whole of the trial in both civil and criminal cases, including the determination of
the damages and sentence. However, it does not apply to different proceedings incidental to the
RSGUSNNAYLFGAZ2Y 2F GKS QONR YA¢ tohducloK aftttHNS @dhvictiod §nd  LINE
sentence have become effective. For instance, a petition for retrial, or a request for reduction of a
sentence, an application for release on probation, proceedings concerning the sentence in which prison to
be serveddetermination of the security class of a prisoner fall beyond the ambit of Article 6. Meanwhile, if
the domestic authorities agree to 1@pen the case, or on the request of an extraordinary review is granted,
the guarantees of Article 6 will apply to thesaiing court proceedings.

The right to a fair trial involves the right to a court which has different forms in civil and criminal
spheres.

The first and utmost important essential part of Article 6 is the right to access to court. There is no
expressis wbis guarantee of the right of access to court in the text, but according to the Court, this
provision secures to everyone the right to have any claim relating to his or her civil rights and obligations

52\Weber v. Switzerland, 22 May 1990
http://hudoc.echr.coe.int/sites/eng/pagesearch.aspx?i=0047629
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brought before a court (or tribunal). However, thght of access to a court is not an absolute one since the
Court expressed in the case @blder v. the United Kingddithat its very nature calls for regulation by
the states, which regulation must never injure the substance of the right nor conflict otlitér rights
envisaged in the Convention.

This is the right to submit a claim to a tribunal with the jurisdiction to examine points of fact and law
relevant to the dispute concerned, with a purpose of adopting a binding decision. The right claimed in cou
must have a basis in domestic legislation and the claimant should have a personal interest in the outcome
of the proceedings, but Article 6 does not create substantive rights, for instance, to obtain compensation or
damages. In the domestic law there silbe a structural right of appeal to a judicial body, that is, access to
court involves the ability to apply for at least one stage of court review, which is an autonomous
NBIljdANBYSY(ld 2F ! NOUAOfS co® LG R2SaysabnlyiSeteadfamA t &
appeal from a lower court to a higher one, only if the domestic procedure foresees such a right. The right to
a court involves, as such, the right to a reasoned decision as well.

The refusal of access to court requirement, imgocases, might be justified, because of the nature
of the litigant. Limitations on access for persons of unsound mind, minors, bankrupts and vexatious litigants
do pursue a legitimate aim.

There are several different formalities as obstacles of acceseud, like court fees, timdimits for

appeals, which are of a procedural nature. As to the domestic law, the applicant must show a considerable
diligence to comply with these procedural requirements. One of these procedural requirements is the
personal pesence. Continuation of civil proceedings may be conditioned thereto. According to the Court,
the accused in criminal proceedings must be present at the trial hearing, since the object and purpose of
Article 6 paragraphs 1 and Gepresuppose the presencef the accused. Howevethe absence of the
accused or a partynay be allowed in certain exceptional circumstances, e.g. if the authorities have acted
diligently but not been able to notify the person concerned of the hearing. The restriction on access to
court was held disproportionate in the caseAtinasova v. Bulgaf® ¢ KSNB GKS ONRYAY €
0KS LXK AOFyiQa OA@At OflFAY 2¢gAy3a (2 adlddzi2zNE A
As to the essence of this case, the applicant was injured in atrafiit accident in 1992. In 1994 she
joined as a civil party the criminal proceedings that had been brought against the driver and claimed
compensation for her alleged physical injuries. The domestic courts concluded in 2002 that they could not
examine her claim as a civil party in the cridiproceedings as those proceedings had been discontinued
under the statute of limitations, but that she retained a remedy in the civil courts. The question before the
/| 2dzNI 61 &4 SKSGKSNI GKS ONAYAYLFf O2dzNIHAQ chSnalA aizy
proceedings had been discontinued under the statute of limitations had infringed her right of access to a
court or not. However, she retained the right to seek compensation in the civil courts. The applicant had
exercised her right under domestiaw to seek compensation in the criminal proceedings as a civil party.
Therefore, she had had a legitimate expectation that the courts would determine her claim. Because of the

dzt 3F NRA LY | dziK2NRGASAaQ RSt &a Ay offRfieé liad yeebmesting K G K
barred. It resulted that she could no longer obtain a decision on her compensation claim in the criminal

®3Golder v. the United Kingdarjudgment of 21 February 1975
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=681496

% Atanasova V. Bulgariaiggment of 2 January 2009
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=688659
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proceedings. In such circumstances, it would not be right for her to be required to wait until the
prosecution of the offencehad become timebarred through the negligence of the judicial authorities
before she was allowed, years after the accident had taken place, to bring a new action in the civil courts
for compensation for her injuries. Thus, there had been a violation afl&ré paragraph 1 and she was
awarded EUR 4,000 in respect of qoecuniary damage.

Another perspective of access to court is the question of legal aid. In some jurisdictions of the
Contracting Parties, e.g. Cyprus, there is no legal aid scheme faasid, thus, whether or not the lack of
a legal aid scheme leads to a violation of the Convention will depend on the facts of the particular case.
Refusal of legal aid in civil case on the ground of the frivolous or vexatious nature of the claim will, of
course not amount to a violation, nor will the statutory exclusion of certain types of civil dispute from the
legal aid scheme. The right of access to court may sometimes be violated arh@renunityexists that is
effectively preventing a claim from beingursued. The position as to immunities enjoyed by certain
domestic or foreign authorities from civil actions is rather unclear.

In the case oDsman v. the United Kingd8inthe question of immunity arose. This particular case
concerned the killing of th&ather of a schoolboy, by a teacher who had become obsessed by the boy. The
boy was also involved in the shooting incident and, although wounded, survived. The teacher had a history
of such infatuations and, following a psychiatric evaluation, had bespeswed. He was convicted of two
charges of manslaughter and pled guilty on grounds of diminished responsibility. He was sentenced to be
detained in a secure mental hospital without limit of time. The question was whether the authorities could
and should Bve done more to protect the victims. According to the applicants, the police had been
informed of all the relevant facts from early on, and had promised to protect them, but had failed to do so.
The police denied that they had made such a promise, aricheththat they never had enough evidence
against the teacher to arrest him prior to the killings. An inquest was held, but since the perpetrator had
been convicted of the Killings, this was only a summary procedure, which did not establish the full facts.
The applicants, Mrs Osman and Ahmet (mother and son) therefore instituted civil proceedings against the
police for failing to take necessary steps to protect Ahmet and his father, but these proceedings were
dismissed by the British courts, on the groundttithe police was exempt from liability for negligence in
the investigation and suppression of crime. The Commission found that the police had been made aware of
the substance of the concerns about the teacher but the allegation of the applicants, ndraetie police
had promised protection to the victims of the crime had not been duly substantiated. It could not be
proven that the police should have been aware of the seriousness of the threat by the teacher. However,
the Court held that there had beenwolation of Article 6, in that the applicants had been denied access to
a court by the domestic regulation that the police could not be sued for negligence in the performance of
GKSANI 2FFAOALE Gl a1l ® ¢KS / 2dz2NI nSadFisaly condlubied that @& y F A N
absence of any judicial examination of the issues at the national level resulted a violation of Article 6.

Another essential element of the right to a fair trial is the finality of court decisions, in other words,
the res udicata It draws its source from the principle of legal certainty anchéans that once a criminal
acquittal, or a civil judgment, has become final, it must instantly become binding. As we have seen,
extraordinary review must be limited to very compaijieircumstances and the mere possibility of there

%*0sman v. the United Kingdom, judgment of 28 October 1998
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e88257

£pPOWA,

=AY

‘ @ MAGYAR IGAZSAGUGYI AKADEMIA

JUSTICN AKADEMIE



http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58257

* X %

= .

| * *
I§I~»ahw_« 68 e

Co-funded by the Criminal Justice
Programme of the European Union

being two views on the subject of law in question, is not a reasonable ground -Baraination, only
newly discovered circumstances may suffice for a case to-bpened.

In addititon to the abovementioed issues, fromthe principle of effectiveness, the timely
enforcement of a final decision of a court is also to be drawn as an immanent segment of the right to a fair
trial. Lack of funds cannot be relied on by a state as an excuse for not honouring iacileled as a result
of a judgment ordered against a state authority. However, it is not the case when the final judgment found
against a private individual or a company, when this occurs, the lack of funds may justify failure to
enforcement. In such cas the obligation of the state remains to assist (and not guarantee) successful
claimants in enforcing the judgment in their favour. As to enforcement, a breach of domestidirmitse
does not automatically mean a breach of Article 6, a delay for a ogr&iod of time may be acceptable.

Article 6 states that everyone is entitled to a hearing by an independent and impartial tribunal
established by law. These two requirements (independence and impartiality) are often considered together
by the Court. Th& 2 NRAY 3 QAYRSLISYRSY(d FyR AYLI NIAFE §NRO dz
core-points, namely the tribuna@ S & G I 0 f A @ Kdegender® & NI 0 diyfpartiak) KIWR D d& I f &
utterly important, that these characteristics are applicabdaly to judicial bodies, since police or
prosecution authorities need not be impartial, independent, or lawfully established. This latter provision
deals with the question whether a particular disciplinary or administrative body has the characteristics of
QUNROGdzy £ Q 2NJ QO2dz2NIQ SAGKAY GKS YSIFyAy3a 2F | NIAC
This is the only provision of Article 6 which explicitly refers back to domestic law. The body need not be
part of the ordinary judicial madghery, and must have the power to make binding decisions and not merely
tender advice or opinions.

¢tKS y20A2y 2F QAYRSLISYRSYyOSQ 2F (GUKS OGNROdzyl f 2
SEGSyiod LG A& 2FiGSY I'YAOBASRLIMNNIG ORYRAZ OG2ZY I &S G KS
Ad y2 Of SIFINI RAadAyOuAaz2y o6SAy3a YIRS o0SGeSSy GKSas
entails the existence of procedural safeguards to separate the judiciary from other powers, witlalspe
NEIINR (2 (KS SESOdziagSd ¢KS y2iA2y 2F (GKS aAyRSL
of statutory and institutional safeguards.

hy GKS 20KSNJ KFEYRX QAYLI NIAITf AGERQ-tSiythelpartisof Ay lj dz
a particular case. It is a lack of bias or prejudice towards the parties. As statedSarbder v. the United
Kingdoni® case, the presence of even one biased judge in the bench may lead to a violation, even if there
are no reasons to doubt the impaatity of other judges. There are two forms of impartiality, the subjective
and the objective one. The former one is is presumed unless there is proof to the contrary, while the
objective impartiality necessitates a less stringent level of individualisatia, accordingly, a less serious
burden of proof for the applicant.

The fairness requirement of Article 6 covers the proceedings as a whole, where a cumulative analysis
is needed on all stages. A deficiency at one level may be put right at anothef, at@SNJ a G 3Sd QC
completely autonomous from the domestic interpretation, which means that a procedural defect
amounting to a violation during the national proceedings may not in itself result the establishment of the

% Sander v. the United Kingdom, judgment of 9 May 2000
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e88835
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trial being unfair, but als@ violation of Article 6 can be found by the Court even if the domestic procedure

was complied with the national law. Various minor deficiencies may lead, by a cumulative analysis, to a
violation, even if each defect, taken alone, would notresultinré& 2 ¥ QFlF AN}y SaaQe 2 S |
and always have to bear in mind, that the Court is not allowed by Article 6 to act as a fourth instance court,

it can never reestablish the facts of the domestic case and cannot overrule the descretion of weayhing
evidence by the domestic court. Fairness within the meaning of Article 6 always depends on whether the
applicants were afforded sufficient opportunities to state their case and contest an evidence which they
consider false, and not whether the domestimurts reached a right or wrong decision.

QCIFANYySaaQsr |a &adzOK: AyOfdzRSa o620K Ay ONARYAYI
proceedings, equality of arms, presence and publicity. In criminal matters it furthermore includes the
requirement of etrapment defence, right to silence and not to incriminate oneself and, finally right not to
be expelled or extradited to a country where one may face a flagrant denial of a fair trial.

The adversarial principle means that the relevant material or evidémnaeade available to both
parties, i.e. having then opportunity to know and comment at trial on the observations filed or evidence
adduced by the other party. Access to the materials vital to the outcome of the case must be granted,
however, access to lesmportant evidence may be restricted. Alleged violations of adverserial proceedings
under Article 6 (1) and defence rights under Article (3) are usually examined in conjunction, since these
requirements usually overlap. A more specific requirement ofeagirial proceedings in a criminal trial
requires disclosure of evidence to the defence, however, the right to disclosure may be limited, e.g. in
order to protect secret investigative methods. Whether or not to disclose materials to the defence cannot
be decided only by the prosecution. To comply with Article 6, the question of nondisclosure must be put
before the domestic courts at every level, and can be approved by the national courts and only when
strictly necessary.

Equality of arms often overlaps witihhe adversarial requirement, but it essentially denotes equal
procedural ability to state the case. The adversarial principle is a rather narrow understanding of the access
G2 YR 1y26fSR3IAS 2F S@GARSY OS -law yiliether tieseApiinciples in facdt S I N.
have independent existence from each other. A minor inequality which does not affect fairness of the
LIN2 OSSRAYy3a a || gK2tS gAftft y20 AYFNRY3IAS | NIAOES
the minimum requiremed & 2 F aSljdzr t Ade 2F FN¥aédod ¢KSNB Ydzad o
to the nature of the case and corresponding to what is at stake between the parties, which may include
opportunities to adduce evidence, challenge hostile evidence and presguiments on the matters.

Article 6 also guarantees to everyone a public hearing in any criminal charge against him or her. It
further states that the press and public may be excluded from all or part of the trial in the interests of
morals, public order onational security in a demaocratic society, where the interests of juveniles or the
protection of the private life of the parties require, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would pdeja the interests of justice. This provision
requires that in principle, there should be an oral hearing attended in criminal cases by the prosecutor and
the accused. A public hearing is essential featureof the right to a fair trial. It consists acahingly four
implied rights: (i) right to an oral hearing and personal presence before the court; (ii) right to effective
participation; (iii) right to publicity (i.e. third persons and media be allowed to attend the hearing); and (iv)
right to publicationof the court decision.
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As to the right to an oral hearing and personal presence, it is to be noted that this presence
LINBadzllllz2aSa 'y 2N}Xf KSENARYy3IS K2SOSNE y20 SOSNE 2
no significant distinction beteen situations involving merely a lawyer being present (although it may be
NEf SOFyd F2NJ GKS LJz2N1}2 &S 2F ! NIAOES ¢ o600 o6 FyR C
G20t 1 0aSyOSo® ! OO2NRAY3A (2 (eké&rdbatodzNieddtantelailyy A 2 y 3
and where the issues are not highly technical or purely legal, there must be an oral hearing, written
proceedings will not suffice. It is for the Court to define whether the appeal proceedings were alike.
Written proceedimgs at the appeal stage are generally accepted as complying with Article 6, when no issues
with the credibility of withesses arose, or facts are not contested, or even if parties were given adequate
opportunities to put forward their cases in writing andatlenge the evidence against them. A party to be
present before at least one level of court jurisdiction is an autonomous requirement, but exemptions might
occur. For instance in misdemeanour cases (speeding or other road traffic offences), as long agther
no need to assess the credibility of withesses, the Court has accepted that no oral hearing was required and
the proceedings could be written. The physical presence of parties is required to collect evidence from
them where they are witnesses to tlevents important for the case. On the other hand, it can be relevant
G2 3IAGS G(GKS 2dzRIS 'y 2LIRNIdzyAide G2 YI1S 02y Of dzaa
proceedings at first instance were held in absentia, this may be cured apibellate stage if the court of
appeal is empowered to rule both on questions of fact and law and has got the power to completely re
SEIFIYAYS GKS FANIG&A AyadlyOoS 02dz2NIiQada RSOA&AAZ2YD Ly |
deals bothwith questions of fact and law and is fully empowered to quash or amend the lower decision.
This is also the case where an applicant risks a major detriment to his situation at the appeal level, even if
the appeal court deals merely with points of law grK SNBE (KS aaSaavySyid 2F GKS
aldlrasS 2F KSFHEGK A& NBES@OIyd 2F GKS FLILISHE O2dz2NIQa
person can waive his or her right to be present but it must be made in an unambiguou®manials in
absentia will only be allowed as long as the authorities made their best efforts to track down the accused
and inform of forthcoming hearings, and the possibility of fultrial in case of their rappearance.

The effective participatiorsi A YLR2 NI Fyd G2 a1 1S | 002dzyd 2F GKS
age and other personal characteristics at a court hearing. A criminal defendant must feel sufficiently
uninhibited by the atmosphere of the courtroom (especially in case of excqaghlie scrutiny) in order to
be able to consult with his lawyers and participate effectively. In criminal cases involving minors, specialist
tribunals must be set up and make proper allowance for the handicaps.

The purpose of attendance by third partiesdathe media, i.e. the public nature of a hearing ensures
greater visibility of justice, maintaining the confidence of the society in the judiciary. A merely technical
character of the case is not a good reason to exclude the public. The public natureadoesan that the
proceedings should be held in camera by default, but a court must individualise its decision when excluding
the public. There are some sort of matters, where the procedure can be held in camera by default, like
prison disciplinary caseBailure to hold a public hearing at first instance will not be redressed by opening
the appellate proceedings to the public, unless the appeal court has full review jurisdiction in the case,
K26SOSNE GKSNBQa y2 NARIKOG (edirstinstanidzbas hen pioficl udksy idis 2 y
a full appeal, i.e. on facts and law.

l'a (2 GKS F2daNIK StSYSyid 2F GKS QLWzmt A0 KSIFNARY
obligation for a court to read out its full judgment in open dosince publishing in writing is sufficient and
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the court decision must be available for consultation in the registry of the court.

¢CKSNBE |NB aLISOAFTAO StSYSyida 2F (GKS QFFANYySaaqQ
entrapment defence, (ii)lte right to silence and not to incriminate oneself and, finally, (iii) the right not to
be expelled or extradited to a country where one may face a flagrant denial of a fair trial.

As to the first requirement, the case Bamanauskas v. Lithuafifavears agreat significance. In this
case he applicant worked as a prosecutor and in his application he submitted that he had been
approached through a private acquaintance by a person previously unknown to him who was, in fact, a
police officer from a special artorruption unit. The officer offered the applicant a bribe of USD 3,000 in
NEGdzZNYy F2NJ I LINBYAAS (G2 20GFAY | GKANR LI NIGeé&Qa | O
as it was repeated a number of times. The officer informed hisleyaps and the Deputy Prosecutor
General authorised him to simulate criminal acts of bribery. Shortly afterwards, the applicant accepted the
bribe from him. In 2000 he was convicted of accepting a bribe of USD 2,500 and sentenced to
imprisonment. On appeathe second instance court upheld the judgment. The Supreme Court dismissed
0KS FLILX AOFyGQa OFraalrdizy FLIWISHE FTyR KStR GKFG G
fS3Art OftraaAraFTAOLGAZ2Y 2F (KS | &nitidnd auhdried colRndtezO i ®
exempted from responsibility for the actions of police officers simply by arguing that, although carrying out
L2f A0S RdziASasx (GKS 2FFAOSNARA 6SNB OdAy3a aAiAy | L
authorities should have assumed responsibility, as the initial phase of the operation had taken place in the
absence of any legal framework or judicial authorisation. Furthermore, by authorising the officer to
simulate acts of bribery and by exempting him frorth eiminal responsibility, the authorities had
legitimised the preliminary phase afterwards and made use of its results. Moreover, no satisfactory
explanation had been provided as to what reasons or personal motives could have led the officer to
approachthe applicant on his own initiative without bringing the matter to the attention of his superiors,
or why he had not been prosecuted for his acts during that preliminary phase. On that point, the
Government had simply referred to the fact that all the relat documents had been destroyed. The
Fdzi K2NRGASEAQ NBalLRyaAoAftAGe gl a GKdza Sy3r3asSR F2NJ
prior to the authorisation of the bribery simulation. To hold otherwise would open the way to abuse and
arbitrariness by allowing the applicable principles to be circumvented. The actions of the officer and the
FLILX AOFydQa |Oljdzr Ayl yOS KIR 3I2yS 06S@2yR (KS YSNB
was no evidence that the applicant had cortted any offences beforehand, in particular corruption
NEfFGSR 2FFSyoSaT Fftft GKS YSSiAy3a o0SieSSy GKS |
initiative; and, the applicant seemed to have been subjected to blatant prompting on the pduis of
acquaintance and the officer to perform criminal acts, although there was no objective evidence to suggest
that he had been intending to engage in such activity. The applicant had maintained, throughout the
proceedings, that he had been incited to conb the offence. The domestic authorities had denied that
there had been any police incitement and had taken no steps at judicial level to carry out a serious
SEFYAYLFGAZ2Y 2F GKS LK AOFydQa | ffS3l (A 2Milythea 2 NB
NEfS LIXIFI@SR o0& GKS LINRGFA2yAadta Ay GKS FLILX AOFYyGcC
based on the evidence that had been obtained as a result of the police incitement complained of. The
Supreme Court found that, once theLJLX A OF y 1 Q&4 3JdzAf 0 KIFIR 0SSy SadlofA

" Ramanauskas v. Lithuania, judgment of 5 February 2008
http://hudoc.echr.coe.int/siteseng/pages/search.aspx?i=0BK¥935
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been any outside influence on his intention to commit the offence had become irrelevant. The Court
O2ySaisSR (GKSaS aitriSySyidao ¢KS I OldehahadzhgeffécKS 2 F
of inciting the applicant to commit the offence of which he had been convicted. There was no indication
that the offence would have been committed without their intervention. In view of such intervention and

its use in the impugned &rY A y I £ LINPOSSRAyYy3Iasz GKS LI AOFyGQa (NJ
Court held that there had been a violation of Article 6 (1), and awarded the applicant EUR 30,000 in respect

of all damages.

l'a ¢S Oy &sSS sdawiuses thefern dzitifpmant iQidrchafigeably with the phrase
police incitement but, anyway, these terms appear be construed in an equivalent way for Convention
purposes, despite of the fact that there is a substantial difference between them, since police incitement
relates to instigation of crime in the context of an official investigation. However, while someone offering
of a bribe may amount to incitement, it does not necessarily amount to entrapment. The protection against
entrapment under the fair trial provisionféhe Convention is of an absolute nature, which menas that even
the public interest cannot justify conviction based on evidence obtained by police incitement. Similarly, in
the case ofTeixeirade Castrov. Portugal’ two policemen procured small amount of drugs from applicant
without previous criminal record during an unsupervised investigation, where no gocdnBcement
reason existed to carry out the operation, thus the court concluded the violation of Artid¥ 6ince the
active behaviour of the police officers went beyond the burden of an acceptable level.

When it comes to police incitement, there is a tstep test to be examined, namely whether the
aGrdS 3Syda NBYIFAYSR dAa (aRAMYD SEK S SIKA YM(RadzN2 B Nd Ka 3RS
whether the applicant had been able to raise the issue of entrapment effectively during the domestic
LINEOSSRAY3I&a: YR K2g (GKS R2YSaGAO0O O2dzaNIaA KIFER RS
SaaSydAartte LI aarodSe o0SKFE@A2dzNI GKS / 2dz2NIiZ dzy RSNJ
created a risk that an ordinary reasonable person would commit an offence under the influence of the
investigation in question, and also the qualy the national legal basis regulating those undercover
operations. As to the scrutiny of the legal basis, it is to examined whether the special activities by
undercover agents leading to the commission of an offence were properly supervised (by a\uugber
the authorities remained essentially passive, and whether the authorities had good reason to commence
the investigation (not just against incidental target). It might be also relevant, whether the target had
started performing criminal acts by hior herself. If these elements of the analysis are inconclusive, only
then will the Court go on to examine whether the applicant had been enabled by the national law to raise
the issue of entrapment during a trial. In this latter case the prosecution hagogshow that the
FLILJX AOFyGQa FftftS3aradazya 2F SyYyiuNr LIYSyd FNBx G S|

The right to silence and not to incriminate oneself is another important aspect to take into
consideration when dealing with Article 6 (1), which essentially prevéeggrosecution from obtaining
evidence by defying the will of the accused not to testify against himself. The law itself might impose an
obligation for someone to testify under the threat of sanction (e.g. to give evidence as a witness at a trial).
Moreover, there are other types of situation which involve defying the will of accused persons who had
decided not to give a testimony, namely the physical or psychological coercion and, also the coercion with

®®Teixeirade Castrov. Portugal, judgment of 9 June 1998
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e88193
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the use of covert investigation techniques. As aibasle, the admissibility of the domestic evidence

cannot be reexamined by the Court since it would go against the faostiance rule. Wether the coercion

or oppression of the will of the accused is permissible or not, depends on various factors, wantled/

nature and degree of compulsion, the weight of the public interest in the investigation and, finally,
existence of any relevant safeguards regarding the procedure. It is still notccigarhether the warning

of the suspect of his right to sileads always compulsory but it appears that at least a formal warning is
inevitably required before the first questioning if there is a chance that the person being questioned might
become a suspect and the questioning takes place without the absenceawofyarl The right to silence

overlaps with the presumption of innocence under Article 6 (2). In the casghahnon v. the United
Kingdoni®the applicant, charged with false accounting and conspiracy to defraud, was required to attend
before a financial inv&igator to answer questions on whether any person had benefited from the false
accounting. The applicant failed to attend because he feared his replies could be used as evidence against
him during the trial. The applicant was, as a result, convicted eredl ffor the offence of failing without
NEBlaz2ylofS SEOdzasS (2 O2YLX @& 6AGK GKS Ay@SadaAaalaz2N
O2y@AOQGA2Y sl a AyAGALffte tf2SR o0& GKS [/ 2dzyae |/
convich 2y 2y GKS 3INRdzyR 2F y20 KIFE@Ay3 | NBlFazylofsS ¢
requirements because the information sought could be potentially incriminating. The Court finally held that

the requirement for the applicant to attend antarview with financial investigators and to be compelled to
answer questions in respect of events of which he had been charged was not compatible with his right not

to incriminate himself, therefore there had been a violation of Article 6 (1).

It is not alvays unequivocal whether a person is being questioned as a suspect or a witness. Though
it is a relevant circumstance, since the former having the right to silence, and the latter not. In analysing
such cases the Court takes into account not only the fbsteus of the person being questioned, but also
the factual circumstances of the questioning in order to establish whether or not the he or she could
reasonably be considered as a potential suspect, in which case the right to silence may also be claimed.

The right to a reasoned decision is also immanent part of the fair trial requirement. The domestic
RSOAaAA2Y &aK2dzZ R O2y iUl Ay NBlFazya GKIFIG FNB &adzZFFAOA!
and legal argument. Article 6 does not allownguaining about the factfinding and legal competence of
domestic courts by alleging that they reached a wrong decision. As long as some reasons are given, the
decision in question will in principle be compatible with Article 6, it does not require a elktaiswer in
the judgment to every argument raised by the parties.

When it comes to the reliability of an evidence obtained by the domestic court, the the Court will
GSNRATE 6KSGKSNI GKS Qdzytl 6FdA ySaaQ Ay thekabtondhddeSa i A ¢
terms of the Convention and whether the applicant had been able to to raise the matter before the
domestic courts. However, most complaints under Article 6 about unreliable evidence are likely to be
rejected as being of fourth instance nagu

The reasonable time requirement, a quite often referred violation, arose from the principle of
effectiveness and isxpressis verbisnvisaged in the wording of Article 6 as a fully autonomous need. It
concerns the length of procedural actionsand dpfld 02 G K (G2 OAQAt yR (2 ONR

% Shannon v. the hited Kingdom, judgment of 4 October 2005
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=0001364
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caselaw there is no fixed timdéimit for any type of the proceedings, all situations are examined on a case
by-case basis. Length cases are the first area where the Court has issued pilot juiigment KS G NB | & 2
GAYSE NBIJdANBYSY(G Ydzad y2d 0S 02y¥FdzaaSR gA0GK GKS f
as the person is deprived of his or her frial liberty. In a criminal case, the beginning of period to be
taken into accountd NJ 4 KS LJdzN1J32aS 2F (GKS aNBlFaz2ylFoftS GAYSE
GOKI NAS¢ gl a y20AFASR® LG YIe GFENE Ay RAFTFSNByl
definition to establish an exact date. The date of opening an tigeaon indicating the applicant as a
suspect may be taken as a starting date, but also the date of arrest, search, or questioning, even as a
witness may count. The ending date is the date of notification of the final domestic decision determining
the digpute by a higher court. Where a case isopened, for instance upon a supervisory review, the
period when no proceedings had been pending is excluded from the calculation. There are some basic
criteria which is to be taken into account by dealing withglgnissues. First of all the nature and
complexity of the case, which involves the number of defendants, number of charges and what is at stake
for the applicant in the domestic proceedings. For example gté or compensation claims for blood
tainted with HIV, or even action for serious injury in a traffic accident related cases usually enjoy priority
and always call for special diligence. The conduct of the applicant and the authorities are also taken into
consideration when length complaints arise.l®gs attributable to the authorities are taken into account

but delays (deliberate or not) attributable to the applicant will not be taken into consideration in assessing
GNBFaz2ylrofS GAYSéd |1 2SPHSNE (KS RST Sesdutcasijappddisy y 2
requests, etc.) afforded by domestic law, unless these were not abusive. There is no general rule on the
time allowed by Article 6, but more attention is to be payed to cases that last more than 3 years at 1
instance, 5 years at 2 inste@s, and 6 years at 3 levels of jurisdiction.

Length related claims are those which considered one of the most typical complaints victims of
criminal offences may successfully complain of. The castanfea v. Romani&concerned a Romanian
lawyer (formery public prosecutor) who was involved in an altercation with a person who sustained serious
injuries. He was prosecuted and remanded in custody for months. The case was still pending at the time of
0KS /2dz2NIQa RSOA&AA2Y D ¢ KXI/R2 cxNIH dzf2 IR | FRFISO G0 KK SLIN
soon as the prosecution began. The criminal proceedings, which were currently pending at the first level of
jurisdiction, had lasted eight years and eight months. Considering that the Romanian autharitie e
held responsible for the overall delay in dealing with the case, the Court held that the proceedings failed to
aldrate GKS QNBFrazyloftS GAYSQ NBIAdANBYSYy (G dzy RSNJ !
violation.

The interesting tmg about the abovementioned Pantea case is, that the applicant can be considered
Fa | QOAOGAYQ Ay GKS dzyRSNEGIYRAY3 2F 620K GKS /2

Article 6 (2) states that everyone charged with a criminal offence shall be presumed nbnotde
proved guilty according to law. This is the presumption of innocence principle, by which not only the courts
but alsoother State organsre bound and must equally be uphelfter acquittalas before trial. This basic
principle applies during crimal proceedings in their entirety, included the gr&al stage and also when
the criminal proceedings are over, irrespective of their outcome, but a violation thereof can occur even in

®pantea v. Romania, judgment of 3 September 2003
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=061121
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absence of a final conviction.

Article 6 (3) is often examined inmanction with the right to a fair trial under Article 6 (1), since the
former contains the defence rights listed in a form of minimum guarantees, which means, at the same time,
that it is not an exhaustive list. The sphragraphs a) e) indentify diffeent aspects of the right to a fair
trial.

Article 6 (3) a) stipulates that everyone charged with a criminal offence has the right to be informed
promptly, in a language which he or she understands and in detail, of the nature and cause of the
accusation gainst him. This provision is aimed at the informatitiat is required to be given to the
accused at the time of the chargeor the commencement of the proceedingsn a language that the
accused understandg,does not necessarily have to be his or heather tongue.

The information provided must be sufficient enough to enable the accused to begin formulating his
defence, however, full evidence against the accused is not required at the earliest stage, it may be
presented later. No written notificatio®@ ¥ G KS ayl G4dzZNS FyR Ol dzasS 2F (KS
sufficient information is given orally.

As to Article 6 (3) b), everyone charged with a criminal offence has the right to have adequate time
and facilities for the preparation of his or heefénce. The adequacy of the time is a subjective test and
always depends on the circumstances and the complexity of the case, including the stage the proceedings
have reached, and what is stake for the applicant. Any restrictions on this requirement gastibed only
if it is no more than strictly necessagnd must always b@roportionate to identified risks. Aertain
overlap can be explored between this right and the right to adversarial proceedings and equality of arms.
As stated irm O £ | Yy 'GeduelicatziidlaSo® must be struck between the need to ensure trial within a
reasonable time and the need to allow enough time to prepare the defence, in order to prevent a hasty
trial which denies the accused an opportunity to defend himself properly.

Atticle 6 (3) c) consists of four distinct elements, namely the right to defend oneself in person,
which is actually not an absolute right; to choose a lawyer; to have free legal assistance where someone
cannot afford it and where the interests of justicersguire; and finally, the right to practical and effective
legal assistance, which latter means that the legal assistance should not hikeeswistical and illusoryThe
right to choosea lawyer arises only if the accused has sufficient means to pdawher, however, a legally
aided person has no right to choose his representative, or to be consulted in the matter.

Article 6 (3) d stipulates that the accused has the right to examine or have examined witnesses
against him, and to obtain the attendancedhexamination of witnesses on his behalf under the same
conditions as witnesses against him. It cannot be interpreted as an absolute right for an accused to call
witnesses, its basic conditions shall be layed down by the domestic law. The evidenceomebgdthe
prosecution should be produced in the presence of the accused person at a public hearing and in the
meantime with a view to adversarial argument. It could cause problems if the prosecutor provides written
statements by a witness who does not appet the hearing for some reasons. A good example of this is
e.g. when the witness, actually a victim of a crime fears to show up. IAkKdawaja and Tahery v. the

"mOLfly @o ¢dzNJy S&s 2dzRAYSYyd 2F mMu al @& wHnnp
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=688022
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United Kingdorff case from 2011, where the first applicant a physician, was chargedtwittcounts of

assault on two female patients. One of the patients, died before the trial, but had made a statement to the
police prior to her death which was read to the jury. The judge stated that the contents of the statement
were crucial to the prosecign on count one as there was no other direct evidence of what had taken
place. During the trial, the jury heard evidence from a number of different witnesses and the defence was
granted the opportunity to crosexamine all the withesses who gave live evice. Finally, the first
applicant was convicted on both counts. The second applicant was charged, amongst others, with
wounding deliberately following a gangland stabbing. None of those questioned at the scene claimed to
have seen the applicant stab thectim, but two days later one of those present, made a statement to the
police implicating the second applicant. At the trial, the prosecution applied for permission to read out this

LI NI A Odzf F NJ gAlGySaaQa aidl GdSYSyd iRoburtiakd3histhat@rdayf was ( K I {
finally read to the jury in his absence. The applicant was convicted and his conviction was upheld on appeal.
Both applicants turned before the Court complaining that their convictions had been based on statements
from witnesses they had been unable to cr@s@mine at the trial and this circumstance apparently
violated their right to a fair trial. The Chamber of the Court held in both cases that there had been a
violation of Article 6 (1) in conjunction with Article 6 (§)on the grounds that the loss of the opportunity

to crossexamine the witnesses concerned had not been effectively counterbalanced in the proceedings. As

to Article 6 (1) in conjunction with Article 6 (3) d), it was noted that originally before an atcasebe
convicted, all evidence must be produced in his presence at a public hearing with regard to adversarial
argument. Exceptions are possible but those must not infringe the rights of the defence. Two consequences
were drawn from this general princil Firstly, there has got to be a good reason for admitting the
evidence of an absent witness. Good reason exists, amongst others, where a witness had died or was
FoaSyd o6SOFdzaS 2F FSINI FGONROdziF 6t S (2endeis8ueBSTSYF
only a general fear of testifying and it cannot directly attributable to the defendant or accomplices, it is for

the domestic court to conduct appropriate enquiries to determine whether there were objective grounds

for that fear. Secondlyf & conviction is based on the statement of an absent withess whom the accused

has no opportunity to examine, during the proceedings, would generally be considered incompatible with
Article 6. Accordingly, the national courts have to balance under a tssautiny because of the dangers of

the admission of such evidence. The question in each case was whether there were sufficient
counterbalancing factors in place, including measures that permitted a fair and proper assessment of the
reliability of that eviégnce. In this connection, the Court considered that the domestic law had contained
strong safeguards as to to ensure fairness. As regards how those were applied in practice, it considered
three issues, namely whether it had been necessary to admit theyalise 6 A 1y SaaSaQ adl 4GS
iKSaS dzyiSaiSR SOUARSYyOS KIR 0SSy (GKS &az2ftS 2NJ RSO
there had been sufficient counterbalancing factors.

la G2 GKS FTANRG FLLX AOIyiQaArAPQaSRSkil Ko Ka Ryl RR
admit her and it had to be regarded as decisive. The reliability of that evidence was supported by two
friends, who had both given evidence at the trial. Moreover, there were strong similarities between her
descriptionof the assault and that of the other complainant, with whom there was no evidence of any
collusion. The Court considered that the jury had been able to conduct a fair and proper assessment of the
NEtAFOAEAGE 2F GKS RSOSIha &R applikaintys thereQhind bedn tsifigiénti A 2 y

& Al-Khawaja and Tahery v. the United Kingdom, judgment of 15 December 2011
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=e018072
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factors to counterbalance the admission in evidence of the statement in question, and the Court held that
there had been no violation of the relevant Article.

r'a G2 GKS aS02yR I LL¥tatle@éntconeinedOnasitSesonlyliokeSwhighihéady” S & &
claimed to see the stabbing and it was a decisive evidence against the applicant. It was not sufficiently
counterbalanced. Even though the applicant had given evidence denying the charge, he had not been able
G2 GdSad GKS NBftAFoOAftAGE 27T O w&mihaboa. Soféver,aivaryiry dfa Q &
the dangers by the judge to the jury of relying on untested evidence could not be a sufficient
counterbalance where an untested statement of the ontggecution witness was the only direct evidence
against the applicant. By the decisive nature of the statement without any strong corroborative evidence,
examining the fairness of the proceedings as a whole, the Court concluded that there had beeni@violat
of Article 6, and awarded EUR 6,000 to the second applicant in respect-pecaniary damage.

Another example from the recent casaw regarding the fair trial, is the case ®ani v. Spaifi. It
concerned the criminal proceedings of the applicantpwias arrested and charged with, amongst others,
rape, following the criminal report to the police by his former partner and the mother of their child. She
GSAGATFASR G | KSIFENAY3I o0STF2NB GKS Ay @Salkedlisé A y3I
gave no reasons for his absence. The statement was written up and, at the trial, the woman started to
FyagSNI 6KS Lldzof AO LINRPaASOdzi2NRa ljdzSadAz2zyad | SNI S
confirmed, to be suffering from podtaumatic stress symptoms and as a consequence, she could not be
crossexamined. As an alternative, the court ordered that her statement should be read out. The applicant
was finally convicted and imprisoned. The Court held that the applicant had been aliowhdllenge the
62YFyQa GNMzOKTFdzE ySaa o0e& 3IFAPAYyI KAA 26y | 002dzyi 27
had carefully compared both versions of the facts and had also taken into account the statement given by
the victim at the hearing wkh, although incomplete, had served to corroborate her-pia statements.
The reliability of her statements had further been supported by indirect evidence and by the medical
reports confirming that her physical injuries and psychological condition w@mnsistent with her account
2F GKS FIL0Gad ¢KSNB KIFIR 0SSy adzFFAOASYd 0O2dzy i SN
statements, therefore there had been no violation of Article 6 (1) read in conjunction with Article 6 (3) d) of
the Convention.

However, there are utterly important exemptions to be observed since the majority of the
Convention States grant rules which excuse, for instance family members, from giving evidence.

The free assistance of an interpreter requirement envisaged in ABi¢l®) e) sets forth that the
accused is entitled to free assistance of an interpreter if he can not understand or speak the language used
in court. If interpretation is denied, the onus is on the authorities to prove that the accused has sufficient
knowledye of the court language. In contrast to the right to free legal assistance under Article 6 (3) c),
which is basically subject to a means test, Article 6 (3) e) applies to everyone charged with a criminal
offence. There is an overlap between this provisard the rights to adversarial proceedings and the
equality of arms, the right to notification of a charge in a language one understands, and the right to
FRSljdzZh GS GAYS FyR ¥FI OAft ADiallo$S.88weailédha heldiB sdludgler fram/Featce RS T

3 Gani v. Spain, judgment of 9 September 2013
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=0D16836

" Diallo v. Sweden
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was arrested and questioned by Swedish customs officer without the contribution of an interpreter during
first interview at the customs office, but since the customs officer had sufficient command of French, the
Court was sasfied with that and held that there had been no appearance of a violation and the application

was declared inadmissible.

¢CKS / 2d2NIQa LINAYOALX S NRfS A& LINRYIFINRfe G2 adt
in case of a violation, to awambmpensation if it considers appropriate. The Court cannot ordertaake
at domestic level, nor quash a judgment of a national court but reveals the actions or inactions of a state
which has amounted to a violation of the Convention. This system.,itgithoundaries, offers protection of
0KS LINP@GAaAAZ2Ya aSi TFT2NIK Ay GKS [/ 2y@Sydaizy F2N |
victims in our general understanding, or both at once.

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=084885
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Peter Horvath:Link between the human rights catalogua the Convention and in the Charter

Before getting into a detailed comparison, an evitable need arises to take a succint look into the
history of both the Charter and the Convention.

The Charter of Fundamental Rights of the European Unisrthe first document that provides a
written catalogue of provisions in order to protect human rights within the European Union, which ensures
the legal certainty and also the synoptical visibility of human rights.

There was an attempt, as an antecentiea the Charter, to provide a common constitution for
Europe (European Constitution) with the intention to replace all the EU treaties in one text. This was signed
in Rome on 29 October 2004 by 25 Member States of the European Union, and it would leawviegal
force to the Charter. After several debates, due to the Dutch and French voters, it was finally rejected in
2005 and the process of ratification discontinued. The Charter itself originally formed part of the European
Convention. Subsequently, o8 December 2007, th€reaty of Lisbofiwas signed in Portugal, which was
created to replace the abovementioned defunct European Constitution. It contained a large number of
changes that were basically part of the common constitution and amended the twio tveaties of the
European Union.

As is wetknown, the two mgor treaties of the EU are:

- the Treaty establishing the European Economic CommUrfEEL or the Treaty of Romefrom
1958, which was renamed at Lisbon to fheeaty on the Functioning of the European Unf@REU); and

- the Treaty on European Uni6h(TEU) or Maastricht Treaty from 1993, which createdEneopean
Union and was amended by the treatiesAvhsterdamNiceand, finally Lisbon. This did not include any
reference to fundamental or human rights at all.

Now, the Treaty of Lisbon amended these two basic treaties on a number of fields, e.g. the voting
system; it gave member states explicitly the right to leave the EU; mad€hibeer of Fundamental Rights
legally binding. The most important amendment, though, was the giving a consolidated legal personality for
the European Union. This is one of the utmost impottpoint which will determine and give the base for
the EU as a legal person to become a member of the Convention.

Just to be fully comprehensive, we shall refer to Article 6 of the Treaty on European Union as well,
which stipulates that

ol. The Union regmises the rights, freedoms and principles set out in the Charter of Fundamental
Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which
shall have the same legal value as the Treaties.

The provisions of the @her shall not extend in any way the competences of the Union as defined in
the Treaties.

Phttp:/vww.europarl.europa.eu/charter/pdf/text_en.pdf
"®hitp://eur -lex.europa.eu/legatontent/EN/TXT/PDF/?uri=0J:C:2007:306:FULL &from=EN
non consolidated veisn of TEEC:

http://www.cvce.eu/obj/treaty establishing the european economic_community rome 25 mar@h7-&n-ccabba280bf3-
4ce68a766b0b3252696e.html

78http://eur -lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:12012M/TXT&from=EN
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http://en.wikipedia.org/wiki/Treaty_of_Rome
http://en.wikipedia.org/wiki/Treaty_on_the_Functioning_of_the_European_Union
http://en.wikipedia.org/wiki/Charter_of_Fundamental_Rights_of_the_European_Union
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=EN
http://www.cvce.eu/obj/treaty_establishing_the_european_economic_community_rome_25_march_1957-en-cca6ba28-0bf3-4ce6-8a76-6b0b3252696e.html
http://www.cvce.eu/obj/treaty_establishing_the_european_economic_community_rome_25_march_1957-en-cca6ba28-0bf3-4ce6-8a76-6b0b3252696e.html
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012M/TXT&from=EN

* X %
* *
* *
* *
80 * 5k
Co-funded by the Criminal Justice
Programme of the European Union

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general
provisions in Title VII of the Charter governing its integiien and application and with due regard to the
explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Sulb®@Sa aA2y akKltft y24 FFTFFSOG GKS ! yAzyQ:

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms and as they result from the constitutional tradd@mmmon to the Member
{dFGSazx akKlftt O2yaidAaddziS ISYSNIf LINAYOALX Sa 27F (K

¢CKS FTAY 27F (KS totcdidtpletd the pPodess[started % yhe raiaty of Amsterdam and
by the Treaty of Nice with a view to enhancing the efficiency and datimtegitimacy of the Union and to
improving the coherence of its actigh

As seen, the Charter brought together in one single document the fundamental rights protected in
the EU. It was initially proclaimed at the Nice European Council in-20out binding legal effect. As of
the entry into force of the Treaty of Lisbon on 1 December 2009, the Charter became legally binding on the
EU institutions and on national governments.

However, the text itself does not intend to establish new rights, bas#embles existing rights:

- a range of civil, political, economic and social rights (Court of Justice of the EU (CJH&ly case
rights; Convention rights and freedoms; and rights and principles of the common constitutional traditions
of EU Member Statesynd

- 'third generation' of fundamental rights (such as data protection; clean environment; guarantees on
bioethics; good administration).

The Charter is based on tgiropean Convention on Human Ridhtthe European Social Charfér
the caselaw of theEuropean Court of Justicand preexisting provisions dtU law

On the other hand, th&uropean Conventionn Human Rightg¢formally theConvention for the
Protection of Human Rights and Fundamental Freedonas created as an international treaty to protect
human rights and fundamental freedoms throughout Europe.

It was drafted by the Council of Europe in 19&0d entered into force on 3 September 1953.
All Council of Europe (also referred as CoE) Member Stateparty to the Convention (47 to date), and
new CoE members are expected to ratify the Convention at their earliest opportunity.

The Convention estabhed theEuropean Court of Human Rigliteferred as ECtHR). Without going
into details, it is noteworthy that in 1998, the Court became a-tfoie institution and the European
Commission of Human Rights, which used to decide on admissibility of ajgpif;aivas abolished by
Protocol 11 to the Conventih Any person who feels his or her rights have been violated under the
Convention by a CoE member state can bring his or her case before the Wrmu@onvention is the only
internationalhuman rights doument which provides individual protection of such a high level.

" preamble of the Treaty of Lish
http://www.echr.coe.int/Documents/Convention_ENG.pdf
Bhttp://www.refworld.org/pdfid/3ae6b3678.pdf
8http://conventions.coe.int/Treaty/en/Treaties/html/155.htm
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As to its structure, the Convention consists of 3 parts. The main rights and freedoms are contained in
Section |, which consists of Articles 2 to 18. Section Il (Articles 19 to 51) ssks Gpurt and its rules of
operation. Section Il contains various concluding provisions.

As of January 2010, fifteen protocols to the Convention have been opened for signature. These can
be divided into two main groups: those amending the framework & tlonvention system, and those
expanding the rights that can be protected.

The Charter contains 54 articles divided into 7 titles: the first six titles deal with substantive rights
under the headings of: dignity, freedoms, equality, solidarity, justidizeas' rights, and the general
provisions governing the interpretation and application of the charter. The last title deals with the
interpretation and application of the Charter.

Before examining the concrete provsions of both documents, it is utterportant to take a short
look into the rules relating the interpretation and application of the Charter first in order to understand the
link between the Charter and the Convetion. By way of introduction it is to be noted that there is some
uncertainty abait the relationship between the Charter and the Convention.

The essence of the interlink between the documents is to be found amongst the general provisions
of the Charter governing the interpretation and application thereof. The last Title (from Arfidle 54) is
the one that deals with the interpretation and application of the Charter, namely the Field of application
(51); Scope and interpretation of rights and principles (52); Level of protection (53); and, finally, the
Prohibition of abuse of right®4).

Article 55° of the Charter sets forth the field of application. It aims to determine the scope of the
Charter, by which it applies primarily to the institutions and bodies of the Union, of course, in compliance
with the principle of subsidiarity. Theequirement of respecting fundamental rights defined in an Union
context is only binding on a Member State when it acts in the scope of Union law. The fundamental rights
as guaranteed in the Union do not have any effect other than in the context of tvengodetermined by
the Treaties. The Charter may not have the effect of extending the field of application of Union law beyond
the powers of the Union as established by the teraties.

Article 52 concerns the scope and interpretation of rights and principles to lay down rules for their
interpretation and deals with the arrangements for the limitation of rights. Paragraph two refers to rights
which were already guaranteed in treaties and have bemognised in the Charter. The most important

8 Article 51- Scope

1. The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the pfinciple
subsidiarity and to the Member States only when they are implementing Union law. They shall therefore respect the rights, obser
the principles and promote the application thereof in accordance with their respective powers.

2. This Charter does not establiany new power or task for the Community or the Union, or modify powers and tasks defined by
the Treaties.

8 Article 52- Scope of guaranteed rights

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be pforioethw and respect the
essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are
necessary and genuinely meet objectives of general interest recognised by the Union or the need totpeatights and
freedoms of others.

2. Rights recognised by this Charter which are based on the Community Treaties or the Treaty on European Union shalétde exerc
under the conditions and within the limits defined by those Treaties.

3. In so far as teiCharter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human
Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said
Convention. This provisiashall not prevent Union law providing more extensive protection.
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issue relating to the Convention can be found in paragraph three which is intended to ensure the
consistency between the Charter and the Convention by establishing:

aLy a2 FF N IFa (KA hichcotespabdIdightsyatanteed/ by theN@oa&ntica forg
the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be
the same as those laid down by the said Convention. This provision shall not prevent Wrpooviding
Y2NB SEGSyardsS LINRPGSOGAZYy DE

It means that if the rights in the Charter also correspond to rights guaranteed by the Convention, the
meaning and scope of those rights are the same as those laid down by the Convention. It is to be noted that
this provision also involves the authorised limitations, which means that the legislator have to comply with
the same standards as are fixed by the limitation arrangements under the Convention, without adversely
affecting the autonomy of Union law and the CJE$. noteworthy that a reference to the Convention also
involves its Protocols. It is not only the text itself which determines the meaning and the scope of a
particular fundamental or human right, but the calsev of both the ECtHR and the ECJ. Howdter|ast
sentence of Article 52 Paragraph 3 allows the Union to guarantee more extensive protection, which means
that the level of protection by the Charter may never be lower than that guaranteed by the Convention.

Article 15 of the Convention stipulatésat:

amM® Ly GAYS 2F 41N 2N 20KSNJ LlJdzot A0 SYSNEHSyOe& i
Party may take measures derogating from its obligations under this Convention to the extent strictly
required by the exigencies of the situationpyided that such measures are not inconsistent with its other
obligations under international law.

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from
Articles 3, 4 (paragraph 1) and 7 shall be made utidsmprovision.

3. Any High Contracting Party availing itself of this right of derogation shall keep the Secretary
General of the Council of Europe fully informed of the measures which it has taken and the reasons therefor.
It shall also inform the Secesy General of the Council of Europe when such measures have ceased to
2LISNIF S YR GKS LINRP@GAaA2ya 2F GUKS [/ 2y@SyiAizy | NB

The Charter does not affect this particular provision of the Convention, i.e. Member States have the

possilility to avail themselves derogations from Convention rights in the event of war or of other public
dangers threatening the life of the nation.

The list of rights which may be regarded as corresponding to rights in the Convention within the
meaning of Artle 52 Paragraph 3 of the Charter does not include rights additional to those in the
Convention.

Articles containing rights envisaged in the Convention corresponding to the ones of the Charter can
be divided into two groups:

1. Articles of the Charter wine both the meaning and the scope are the same as the corresponding
Articles of the Convention.

2. Articles where the meaning is the same as the corresponding provisions of the Convention, but the
scope is wider.
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These two fields will be covered hereifiab NE 6dzi FANBRGZ f S Q%Bof theNP OS S
Charter, which contains the level of protection, which is indeed intended to maintain the level of protection
afforded within their respective scope by Union law, international law andnational Bwng aware of its
importance, the Convention is expressly mentioned.

Article 54°refers to the prohibition of abuse of rights. This particular Article corresponds to the
Convention, namely to Article 17 thereof, which reads as follows:

"Nothing in thisConvention maye interpreted as implyingor any State, group or pers@my right
to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms
set forth hereiror at their limitation to a greater extent than igprovided forin the Convention."

With all this end in view, we shall go back to the concrete Articles of the two basic human rights
documents.

The European Convention on Human Rightmtains the following provisions concerning human
rights with reference to the particular Articles (other provisions relating to procedural aspects excluded):

Article 1¢ Obligation to respect human rights
Article 2¢ Right to life

Article 3¢ Prohibition of torture

Article 4¢ Prohibition of slavery and forced labour
Article 5¢ Right to liberty and security

Article 6¢ Right to a fair trial

Article 7¢ No punishment without law

Article 8¢ Right to respect for private and family life
Article 9¢ Freedomof thought, conscience and religion
Article 10¢ Freedom of expression

Article 11¢ Freedom of assembly and association
Article 12¢ Right to marry

Article 13¢ Right to an effective remedy

Article 14¢ Prohibition of discrimination

Article 15¢ Derogation in time of emergency

Article 16¢ Restrictions on political activity of aliens

% Article 53- Level of protection

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as
recognised, in their respectifields of application, by Union law and international law and by international agreements to which
the Union or all the Member States are party, including the European Convention for the Protection of Human Rights and
Fundamental Freedoms, and by the MemStates' constitutions.

% Article 54- Prohibition of abuse of rights

Nothing in this Charter shall be interpreted as implying any right to engage in any activity or to perform any act aleed at t
destruction of any of the rights and freedoms recognigetiis Charter or at their limitation to a greater extent than is provided for
herein.
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Article 17¢ Prohibition of abuse of rights

Protocols

No. 1. Article 1¢ Protection of property

Article 2¢ Right to education

Article 3¢ Right to free elections

No.4: Article 1¢ Prohibition of imprisonment for debt
Article 2¢ Freedom of movement

Article 3¢ Prohibition of expulsion of nationals

Article 4¢ Prohibition of collective expulsion of aliens
No. 6: Article 1¢ Abolition of the death penalty
Article 2¢ Death penalty in time of war

Article 2¢ Right of appeal in criminal matters

Article 3¢ Compensation for wrongful conviction

No. 7: Article 4¢ Right not to be tried or punished twice
Article 5¢ Equality between spouses

No. 12: Article 1¢ General prohitiion of discrimination

No. 13: Article 1¢ Abolition of the death penalty

Meanwhile, the Articles envisaged in t@harter of Fundamental Rights of the European Uit
the following under the heading of Dignity:

Article 1- Human dignity

Article 2- Right to life

Article 3- Right to the integrity of the person

Article 4- Prohibition of torture and inhuman or degrading treatment or punishment
Article 5- Prohibition of slavery and forced labour

- Freedoms:

Article 6- Right to liberty and security

Article 7- Respect for private and family life

Article 8- Protection of personal data

Article 9- Right to marry and right to found a family
Article 10- Freedom of thought, conscience and religion
Article 11- Freedom of expression and information

Article 12- Freedom of assembly and of association
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Article 13- Freedom of the arts and sciences

Article 14- Right to education

Article 15- Freedom to choose an occupation and right to engage in work
Article 16- Freedom to conduct a business

Article 17- Rght to property

Article 18- Right to asylum

Article 19- Protection in the event of removal, expulsion or extradition

- Equality:

Article 20- Equality before the law

Article 21- Nondiscrimination

Article 22- Cultural, religious and linguistic divessit

Article 23- Equality between women and men

Article 24- The rights of the child

Article 25- The rights of the elderly

Article 26- Integration of persons with disabilities

- Solidarity:

Article 27- Workers' right to information and consultation withihe undertaking
Article 28- Right of collective bargaining and action

Article 29- Right of access to placement services

Article 30- Protection in the event of unjustified dismissal

Article 31- Fair and just working conditions

Article 32- Prohibitionof child labour and protection of young people at work
Article 33- Family and professional life

Article 34- Social security and social assistance

Article 35- Health care

Article 36- Access to services of general economic interest

Article 37- Environmental protection

Article 38- Consumer protection

- Citizens' Rights:

Article 39- Right to vote and to stand as a candidate at elections to the European Parliament
Article 40- Right to vote and to stand as a candidate at municipal elections
Article 41- Right to good administration

Article 42- Right of access to documents
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Article 43- European Ombudsman

Article 44- Right to petition

Article 45- Freedom of movement and of residence

Article 46- Diplomatic and consular protection

- Justice:

Article 47- Right to an effective remedy and to a fair trial

Article 48- Presumption of innocence and right of defence

Article 49- Principles of legality and proportionality of criminal offences and penalties

Article 50- Right not to be tried or punished tee in criminal proceedings for the same criminal
offence

While comparing the protected rights envisaged in the Charter and the Convention, in the first set
of provisions there are Articles of the Charter whéh the meaning and the scope are the saasethe
corresponding Articles of the Convention.

CHARTER CONVENTION

Article 2- Right to life Article 2- Right to life

1. Everyone has the right to life. M® 9 @PSNE2YSQAa beNdoded by
2. No one shall be condemned to the de| law. No one shall be deprived of his
penalty, or executed. intentionally save in the execution of a senter

of a court following his conviction of a crime 1
which this penalty is provided by law.

2. Deprivation of life shall not be regarded
inflicted in contravention of this Article when
results from the use of force which is no m
than absolutely necessary:

(@) in defence of any person from unlaw
violence;

(b) in order to effect a lawful arrest or to preve
the escape of a person lawfully déted;

(c) in action lawfully taken for the purpose
guelling a riot or insurrection.

As we can see, paragraph 1 of the Charter is based on the first senteAcgctd 2 paragraph 1 of
the ConventionThe second sentence refers to the death penaltliich was superseded by virtue Afticle
1 Protocol 6 to the Conventioftrticle 2 paragraph 2 of the Charter is based on that provision.

In accordance with Article 53 paragraph 3 of the Charter, Article 2 has the same meaning and scope,
negative definitbns appearing in the Convention included.
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CHARTER CONVENTION

Article 4- Prohibition of torture and inhumal Article 3- Prohibition of torture

or degrading treatment or punishment No one shall be subjected to torture or
No one shall be subjected to torture or | inhuman or degrading treatment ¢
inhuman or degrading treatment ¢ punishment.

punishment.

Article 4 of the Charter guarantees the same right as Article 3 of the Convention does. It prohibits
corporal punishmentinterrogation techniques that violate physical integrityd ¢St f | & Qad NBa
techniques (e.g. wall standing, deprivatiohsbeep or food and drink, as well fagcing prisoners to parade
naked). It also covers three separate categories of prohibited treatment:

(1) torture;

(2) inhuman treatment/punishment; and

(3) degrading treatment/punishment.

¢tKSNBQa y2 RNRSOFNY K OOBYIi 8T oKIFIG O2yadAiiddziSa Q
OANDdzYaONROSR Ay ONRIFR GSNya €tA1S QRStAOSNIGS 7
& dzF T GvNagthgrIpQysical or mental). i NS+ G YSy G QYdzad | G GISAHSNR i Q@A)
threshold level depends on all the circumstances of the case (duration; physical or mental effects; and in

some cases, the sex, agad state of health of the victim, et€oncerning the distinction between these is
typically theintensityof treatment.

CHARTER CONVENTION

Article 5 - Prohibition of slavery and force Article 4 - Prohibition of slavery and force
labour labour

1. No one shall be held in slavery or servitude] 1. No one shall be held in slavery or servitude
2. No one shall be required to perform forced 2. No one shall be required to perform forced
compulsory labour. compulsory labour.

The right in Article 5 paragraphs 1 and 2 corresponds to Article 4 paragraphs 1 and 2 of the
Convention, with the same wording.

As toparagraph 1, no limitation may be justified, i.e. this prohibition is absolute.

Ly LI NJF3INILK H QF2NDOSR 2NJ O2YLlzZ a2NE | 02 dzNR
definitions contained in Article 4 paragraph 3 of the Convention, which contagisstons:

a) work required to be done in course of detention or during conditional release from such detention
b) service of a military character;
C) service exacted in case of a-lifeeatening emergency or calamity;

d) work or service forming part eiormal civic obligations.
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CHARTER

CONVENTION

Article 6- Right to liberty and security
Everyone has the right to liberty and secur
of person.

Article 5- Right to liberty and security

1. Everyone has the right to liberty ar
security of person. Noree shall be deprived g
his liberty save in the following cases and
accordance with a procedure prescribed
law:

(a) the lawful detention of a person afte
conviction by a competent court;

(b) the lawful arrest or detention of a persc
for noncompliare with the lawful order of &
court or in order to secure the fulfilment ¢
any obligation prescribed by law;8 9

(c) the lawful arrest or detention of a persc
effected for the purpose of bringing hir
before the competent legal authority o
reasonable sugpion of having committed a
offence or when it is reasonably consider
necessary to prevent his committing ¢
offence or fleeing after having done so;

(d) the detention of a minor by lawful orde
for the purpose of educational supervision
his lawful atention for the purpose o
bringing him before the competent leg
authority;

(e) the lawful detention of persons for th
prevention of the spreading of infectiou
diseases, of persons of unsound mir
alcoholics or drug addicts or vagrants;

(f) the lawfu arrest or detention of a person t
prevent his effecting an unauthorised ent
into the country or of a person against who
action is being taken with a view {
deportation or extradition.

2. Everyone who is arrested shall be inform
promptly, in alanguage which he understand
of the reasons for his arrest and of any cha
against him.

3. Everyone arrested or detained
accordance with the provisions of paragrapf
(c) of this Article shall be brought prompt
before a judge or other officer autiiised by
law to exercise judicial power and shall
entitled to trial within a reasonable time or t
release pending trial. Release may
conditioned by guarantees to appear for trial
4. Everyone who is deprived of his liberty
arrest or detention shll be entitled to take
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proceedings by which the lawfulness of
detention shall be decided speedily by a co
and his release ordered if the detention is n
lawful.

5. Everyone who has been the victim of arr
or detention in contravention of the prasions
of this Article shall have an enforceable rig
to compensation.

Article 6 of the Charter contains the rights guaranteed by Article 5 of the Convention, with the same
wording, meaning and scope. The limitations which may legitimately apply carmtoexceed those
permitted by the Convention.

Theright to libertyis most often concerned with arrest and unlawful detention by the State. Right to
liberty is not an absolute right, it ensures that a person can only be detained pursuant to lkvecuity
2 T LJ3efeds B yhe prohibition against arbitrary detention by the State.

Arrest is the most common kind of interference with liberty. Not everyone who is arrested is subject
to detention (e.g. they are taken to the police station and then reldasghout charge), but if an arrest is
unlawful, any detention that follows it will be unlawful also. The other form of depriviation of liberty is the
detentior> g KA OK A& Y2ad 2FGSy Iaa20A1FGSR gAGK AMMLINA a2
itself determinative. The grounds upon which may lawfully deprive an individual of liberty are those
exhaustively envisaged in Article 5 of the Convention.

CHARTER CONVENTION

Article 7- Respect for private and family life
Everyone has the right t@spect for his or he
private and family life, home an
communications.

Article 8 - Right to respect for private an
family life

1. Everyone has the right to respect for
private and family life, his home and I

correspondence.

2. There shall be nmterference by a publi
authority with the exercise of this right exce
such as is in accordance with the law anc
necessary in a democratic society in
interests of national security, public safety
the economic wellbeing of the country, for t
prevention of disorder or crime, for th
protection of health or morals, or for th
protection of the rights and freedoms
others.

I'NIGIAOES 1 2F GKS [/ KIFENISNI O2NNBaLl2yRa G2 ! NIAOf
0SSy NBLX I OFRO6 @ A 20 8 9uid 2010,2afd tHRtEB/Y @ RAFFSNByYy OSod Q/
include letters, telephone calls, faxes andhails as well. The ECtHR has not given an exhaustive definition
of Q LINR @ & SMa&iilyite® Joodorelationshipis @ G F NIIAy 3 LRAYG FT2NJ RSaONR
FAYIFYOALT FYR SY2GA2y Lt GASa YIeé &dFFAOS (2 Sadalo
family life may be subject to interference by the State on the grounds of an exhausting bf Article 8 of
the Convention: national security; public safety; economic4eihg of the country; prevention of disorder
or crime; protection of health or morals; and protection of the rights and freedoms of others.
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CHARTER

CONVENTION

Article 10 (1)- Freedom of thought, conscien
and religion

1. Everyone has the right to freedom
thought, conscience and religion. This ri
includes freedom to change religion or be
and freedom, either alone or in commun
with others and in public omn private, to
manifest religion or belief, in worshi
teaching, practice and observance.

Article 9- Freedom of thought, conscience a
religion

1. Everyone has the right to freedom
thought, conscience and religion; this rig
includes freedom to clmge his religion o
belief and freedom, either alone or
community with others and in public
private, to manifest his religion or belief,
worship, teaching, practice and observance.
H® CNBSR2Y G2 YIyATS
shall be subjecbnly to such limitations as ar
prescribed by law and are necessary in
democratic society in the interests of puk
safety, for the protection of public orde
health or morals, or for the protection of th
rights and freedoms of others.

Thisparticular right might be one of the oldest recognised right. The mgito hold religious beliefs
or engage in religious practices is equally protected. Limitations in respect of this right must respect under

Article 9 paragraph 2 of the Convention.

CHARTER

CONVENTION

Article 11 - Freedom of expression an
information

1. Everyone has the right to freedom
expression. This right shall include freedom
hold opinions and to receive and impe
information and ideas without interference b
public authaity and regardless of frontiers.
2. The freedom and pluralism of the mec
shall be respected.

Article 10- Freedom of expression

1. Everyone has the right to freedom
expression. This right shall include freedom
hold opinions and to receive and i@
information and ideas without interference b
public authority and regardless of frontier
(This Article shall not prevent States fr¢
requiring the licensing of broadcastin
television or cinema enterprises.)

2. The exercise of these freedoms, sirite
carries with it duties and responsibilities, m
be subject to such formalities, condition
restrictions or penalties as are prescribed
law and are necessary in a demaocratic soci
in the interests of national security, territorig
integrity or public safety, for the prevention ¢
disorder or crime, for the protection of healt
or morals, for the protection of the reputatio
or rights of others, for preventing th
disclosure of information received
confidence, or for maintaining the authorit
and impatrtiality of the judiciary.

Article 11 of the Charter corresponds
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exceed those provided for in Article 10 paragraph 2 of the Convention, without prejudice to any restrictions
which competition law of the Union may impose on Member States' right to introduce the licensing

arrangements (broadcasting, television or cinema).

CHARTER

CONVENTION

Article 17- Right to property

1. Everyone has the right to own, use, disp
of and bequeath his oher lawfully acquirec
possessions. No one may be deprived of h
her possessions, except in the public inte
and in the cases and under the conditic
provided for by law, subject to fa
compensation being paid in good time for th
loss. The usef@roperty may be regulated b
law insofar as is necessary for the gene
interest.

2. Intellectual property shall be protected.

Article 1 of the Protocol No.41Protection of
property

Every natural or legal person is entitled to t
peaceful enjoyment dfis possessions. No o
shall be deprived of his possessions excej
the public interest and subject to th
conditions provided for by law and by t
general principles of international law.

The preceding provisions shall not, howevel
any way impairthe right of a State to enforc
such laws as it deems necessary to control
use of property in accordance with the gene
interest or to secure the payment of taxes
other contributions or penalties.

Article 17 of the Charter is based on Articlefthe Protocol to the Convention. This is common to all
national constitutions. The wording has been updated but the meaning and scope of the right are the same
as those of the right guaranteed by Article 1 of Protocol No. 1 to the Convention and ftegitins may

not exceed those mentioned there.

CHARTER

CONVENTION

Article 19 (1)- Protection in the event o
removal, expulsion or extradition
1. Collective expulsions are prohibited.

Article 19 (2)

2. No one may be removed, expelled
extradited toa State where there is a serio
risk that he or she would be subjected to t
death penalty, torture or other inhuman

Article 4 of Protocol No. 4 Prohibition of
collective expulsion of aliens
Collective expulsion afiens is prohibited.

Article 3 of Protocol No. 4 Prohibition of
expulsion of nationals

1. No one shall be expelled, by means eithe
an individual or of a collective measure, fr¢
the territory of the State of which he is

national.
2. No one shalbe deprived of the right t¢
enter the territory of the State of which he ig
national.

degrading treatment orpunishment.

Article 19 paragraph 1 of the Charter has the same meaning and scope as Article 4 of Protocol No. 4
to the Convention relating collective expulsion. This right dérivef N2 Y G KS aSYo SNJ { G i
the entry, residence and expulsion of noationals. Its purpose is to guarantee that no single measure can
be taken to expel all persons having the nationality of a particular. This particular prohibition in
international law is based on two principles, namely the prohibition of discrimination and the prohibition of
arbitrariness.

Article 19 paragraph 2 of the Charter refers to and thus incorporates thelaasef the European
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Court of Human Rights regarding A&kt 3 of the Convention.

CHARTER CONVENTION

Article 48- Presumption of innocence and rig Article 6 (2) and (3)Right to a fair trial
of defence 2. Everyone charged with a criminal offer
1. Everyone who has been charged shall shall be presumed

presumed innocent until proved guil innocent until proved guilty according to law
according to law. 3. Everyone charged with a criminal offer
2. Respect for the rights of the defence | has the folleving minimum rights:
anyone who has been charged shall | (a) to be informed promptly, in a languag

guaranteed. which he understands and in detail, of t
nature and cause of the accusation agai
him;

(b) to have adequate time and facilities for t
preparation of his defence;

(c) to defend himself iperson or through lega
assistance of his own choosing or, if he has
sufficient means to pay for legal assistance
be given it free when the interests of justice
require;

(d) to examine or have examined witnes
against him and to obtain the tgndance and
examination of witnesses on his behalf un
the same conditions as witnesses against hi
(e) to have the free assistance of an interpre
if he cannot understand or speak the langug
used in court.

The presumption of innocence and rightdefence guaranteed by Article 48 of the Charter are of the
most important fundamental rights of criminal law in both common and continental law systems. This is the
same as Article 6 paragraphs 2 and 3 of the Convention, with the same meaning and iscapeordance
with Article 52 paragraph 3 of the Charter. Thegumption of innocence means thatperson charged
with a criminal offence shall be presumed innocent until proved guilty according tdl'teevonus of proof
in this respect is on the prosetion to prove that the accused has commited the crime. If it fails to prove it,
the accused shall be aquitted. It is for the prosecution to inform the accused of the case that will be made
against him, so that he may prepare and present his defence.

Q/ NO-YA OKI NHSQ K meaning.yThid pdricalaf @ght 2ad=inot apply to practices in the
course of a criminal investigation such as blood or breathalyser tests, medical examinations, fingerprinting,
searches, or identity parades. Another generalibdesgal principle and right in criminal proceedings is the
right to a defence In this respect common minimum standards have been set out, like access to legal
advice, access to free interpretation and translation, or notifying suspected persons ofighés:

CHARTER CONVENTION

Article 49 paragraphs 1 (last senten Article 7- No punishment without law
excluded) and 2 Principles of legality an
proportionality of criminal offences an
penalties
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1. No one shall be held guilty of any crimi
offence on account of any act or omiss
which did not constitute a criminal offenc
under national law or international law at th
time when it was committed. Nor shall
heavier penalty be imposed than that whi
was applicable at the time the criminal offen
was committed. If, subsequent to he
commission of a criminal offence, the Iz
provides for a lighter penalty, that penal
shall be applicable.

2. This Article shall not prejudice the trial a
punishment of any person for any act
omission which, at the time when it ws
committed, was criminal according to the

1. No one shall be held guilty of any crimi
offence on account of any act or omiss
which did not constitute a criminal ofiee
under national or international law at the tim
when it was committed. Nor shall a heav
penalty be imposed than the one that w
applicable at the time the criminal offence w
committed.

2. This Article shall not prejudice the trial a
punishmet of any person for any act (¢
omission which, at the time when it wsi
committed, was criminal according to tk

general principles recognised by t/ general principles of law recognised by civili
community of nations. nations.
t F N} INFLK M 2F I NIAOES nop 2F

0 K S pliesivhéddsomblbdody B F S N.

is found guilty (convicted of a criminal offence). This article applies only to criminal prosecutions. Regarding
QLISYylItGeQ Ay GKA&A NBaLISOG KFLa +y ldzi2zy2Y2dza YSIy
conviction foracrimine 2 FFSy OS® Ly t I N} INFLK HE (G4KS NBTFSNByC
this does not change the meaning of this paragraph. In accordance with Article 52 paragraph 3 of the
Chatrter, the right guaranteed here has the same meaning and scope aight guaranteed by Article 7 of

the Convention. Article 49 paragraph 3 of the Chéftstates the general principle of proportionality
between penalties and criminal offences which is envisaged, on one hand, in the constitutional traditions of

the Member States and, on the other, in the case law of the European Court of Justice. Three main
principles are set forth in Article 49, namely the principle of legatiiém crimen, nulla poena sine lege)

of nonretroactivity, and of proportionality.

At this point, we shall proceed to the second set of provisions, wheFaneaning is the samas
the corresponding Articles of the Convention, but whirte scope is wider

CHARTER CONVENTION

Article 9- Right to marry and right to found
family

Article 12- Right to marry

The rght to marry and the right to found
family shall be guaranteed in accordance w
the national laws governing the exercise

Men and women of marriageable age have t
right to marry and to found a family caording
to the national laws governing the exercise

these rights. this right.

Article 9 of the Charter covers the same field as Article 12 of the Convention but with extended
scope to other forms of marriage in an ordinary sense if these are established byatadgigislation, which
means the modernization of the wording to cover cases where domestic legislation recognises alternatives

I NIAOES np o a¢KS aSOSNRGe 2F LISyl fiASa Ydzad y20G 068 RA&LNE
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of marriage (marriage between people of the same sex included).

CHARTER

CONVENTION

Article 12 (1)- Freedom of assembly anaf
association

1. Everyone has the right to freedom
peaceful assembly and to freedom
association at all levels, in particular
political, trade union and civic matters, whi
implies the right of everyone to form and
join trade unions for the pitection of his or
her interests.

Article 11 -
association
1. Everyone has the right to freedom
peaceful assembly and to freedom
association with others, including the right
form and to join trade wunions for th
protectionof his interests.

2. No restrictions shall be placed on t
exercise of these rights other than such as
prescribed by law and are necessary in
democratic society in the interests of natior
security or public safety, for the prevention
disorderor crime, for the protection of healt
or morals or for the protection of the righ
and freedoms of others. This Article shall
prevent the imposition of lawful restrictions ¢
the exercise of these rights by members of
armed forces, of the policeor of the
administration of the State.

Freedom of assembly ar

Everyone has the right

- to freedom of peaceful assembly and

- to freedom of association at all levels, in particular in political, trade union and civic matters.

Political parties at Union level contribute &xpressing the political will of the Union citizens. The
meaning of Article 12 paragraph 1 of the Charter is the same as that of Article 11 of the Convention, but its
scope is wider since it applies at all levels (European level included). With refecefidicte 52 paragraph
3 of the Charter, limitations may not exceed those mentioned under Article 11 paragraph 2 of the
Convention.

CHARTER CONVENTION

Article 14 (1), (3)Right to education

1. Everyone has the right to education and
have access tovocational and continuing
training.

(2. This right includes the possibility to rece
free compulsory education.)

3. The freedom to found education
establishments with due respect f
democratic principles and the right of parer
to ensure the educatio and teaching of thei
children in conformity with their religiou
philosophical and pedagogical convictio
shall be respected, in accordance with {

Article 2 of Protocol No.-IRight b education
No person shall be denied the right
education. In the exercise of any functic
which it assumes in relation to education a
to teaching, the State shall respect the right
parents to ensure such education and teach
in conformity with their own religious anc
philosophical convictions.
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national laws governing the exercise of st
freedom and right.

This particular Article of the Charter is to be considered with an extended scope to cover access to
vocational and continuing trainingthis right covers entry to nursery, primary and secondary edutat
and to higher education, including university and vocational training. However, the essence of this right
depends very much on the level and kind of education concerned: primary education is of a universal
nature, which is compulsory and must be padwd free of charge but, of course it does not mean

that all primary education must be free.

CHARTER

CONVENTION

Article 47 (1)- Right to an effective remed
and to a fair trial

Everyone whose rights and freedo
guaranteed by the law of the Union a
violated has the right to an effective reme
before a tribunal in compliance with th
conditions laid down in this Article.

Article 47 (2) and (3)

Everyone is entitled to a fair and public hear
within a reasonable time by an independe
and impartial tribunal previously establishe
by law. Everyone shall have the possibility
being advised, defended and represented.
Legal aid shall be made available to those v
lack sufficient resources insofar as such ai
necessary to ensure effective accesgistice.

Article 13- Right to an effective remedy
Everyone whose rights and freedoms as
forth in this Convention are violated shall ha
an effective remedy before a nation
authority notwithstanding that the violatior
has been committed by persomsting in an
official capacity.

Article 6 (1) Right to a fair trial

1. In the determination of his civil rights a
obligations or of any criminal charge agair
him, everyone is entitled to a fair and pub
hearing within a reasonable time by ¢
independent and impatrtial tribunal establishe
by law. Judgment shall be pronounced publ
but the press and public may be excluded fr
all or part of the trial in the interests of mora
public order or national security in
democratic society, where thénterests of
juveniles or the protection of the private life
the parties so require, or to the extent stric
necessary in the opinion of the court in spe
circumstances where publicity would prejud
the interests of justice.

Article 47 paragnah 1 of the Charter is based on Article 13 of the Convention. The second paragraph
corresponds to Article 6 paragraph 1 of the Convention. In Union law, the right to a fair hearing is not
confined to disputes relating to civil law rights and obligationsictv is one of the consequences of the fact
that the Union is a community based on the rule of law. As to paragraph 3, provision should be made for
legal aid where the absence of such aid would go against the right to an effective remedy. This Charter
Article combines two rights, anmely the right to a fair trial and the right to an effective remedy.

CHARTER CONVENTION

Article 50- Right not to be tried or punishe
twice in criminal proceedings for the sar
criminal offence

Article 4 of Protocol No. 7 Right not to be
tried or punished twice
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No one shall be liable to deed or punished
again in criminal proceedings for an offen
for which he or she has already been finz
acquitted or convicted within the Union
accordance with the law.

1. No ore shall be liable to be tried or punish
again in criminal proceedings under t
jurisdiction of the same State for an offence
which he has already been finally acquitted
convicted in accordance with the law a

penal procedure of that State.

2. Tre provisions of the preceding paragra
shall not prevent the reopening of the case
accordance with the law and penal procedt
of the State concerned, if there is evidence
new or newly discovered facts, or if there I
been a fundamental defect inhé previous
proceedings, which could affect the outcor
of the case.

3. No derogation from this Article shall
made under Article1l5 of the Convention.

Article 50 is to be considered with an extended scope to European Union level between the domestic
courts of the Member States. This is a rule 06 bis in idethrequirement, or often reffered to adouble
jeopardy,which also prohibits double prosecutiohhis principle essentially means that it is forbidden to
initiate proceedings or reopen a judgmeiar the second time time against the same person for the same
offence or by the same national courts.

After the comparative overview of the abovementioned two sets of Articles, we should take a
succinct look at the remainder of the Charter rights withtweing fully comprehensive (only referring to
the most important rights) and without citing the text of those Articles.

Article 1- Human dignity

Dignity is essentially not only a fundamental right but envisages the basis of fundamental rights, it
recognies that each human life has value, independently from any factors (e.g. social status) and this value
is the same in all human beings, regardless of their characteristics (sex, race, ethnic origin, age, disability,
etc.). Article 1 guarantees the right tife and prohibits torture, slavery, death penalty, eugenic practices
and human cloning. Generally speaking, torture, humiliating or degrading treatment, cruel and unusual
punishment, flagrant denials of fundamental rights, or even discrimination obalsés of sex, race, etc. are
considered to violate human dignity.

Article 3- Right to the integrity of the person

The principles of Article 3 are included in the Convention on Human Rights and Biomedicine. As to
free and informed consetttere is no violabn of the right to personal integrity so long as a person
concerned understands the risks and benefits that a procedure involves (as well as the alternatives to it)
and freely gives his or her conseifihis particular Article refers to eugenic practicdike( forced
sterilisation, forced pregnancy and abortion, etc.), and also to human reproductive cloning as a forbidden
issue.

Article 8 of the Charter calls for protection of personal data, which guarantee is based on, amongst
others, Article & of the Convention.

8 Right to respect for private and family life
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Article 13- Freedom of the arts and sciences

This right is arose from the right to freedom of thought and expression and it may be subject to the
limitations envisaged under Article 10 of the Convention (Freedom of expression).

Article 16- Freedom to conduct a business

This paticular Article is based on the cées& of the European Court of Justice. It may be subject to
the limitations provided for in Article 52 paragraph 1 of the Charter.

Article 20- Equality before law

The pinciple of rule of law is included in all European constitutions and has been recognised by the
Court of Justice as well. This Article corresponds to both.

Article 21- Non-discrimination

This provision points beyond Article 14 of the Convention in progigirotection. The clause does
not apply to a limited class of persons, the categories of people who shall be protected can be extended as
necessary to social needs. If a treatment among similarly situated persons significantly differs from the one
consideed ordinary, a reasonable and objective justification must be shown, which depends on the
purpose of the measure, and a proportionate link between the measure attempted to achieve and the aim
of the particular measure.

Article 23- Equality between menrad women

It concerns all areas and involves not only equality in terms of equal pay for equal but extends to
equal participation in all spheres of society.

Article 24- The rights of the child

This relates to children under the age of 18, unless the agledomestic legislation recognises an
earlier age of majority and it protects their basic interests.

Article 26- Integration of persons with disibilities
This guarantee derives from the general requirement of-d@etrimination and equal treatment.

From Article 27 to Article 38, the Charter guarantees the fundamental rights of workers and
consumers under the heading of solidarity, from right to information to fair and just working conditions,
from social security to health care throughout environmentaitpction.

'YRSNJ GKS 02y OSLIi 2F @6 thd ChaneadiersNjhafhftées in drger to NI A
protect rights concerning elections, the European Ombudsman, and also the freedom of movement and of
residence.

Finally, it is worth to take sommotes about therelationship between the European Court of Justice ,
the Convention and the ECtHRticle 6 paragraph 2 of the Treaty of the European Utiiprovides that

1. Everyone has thegtit to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accorddahedawmith

and is necessary in a democratic sociatthie interests of national security, public safety or the economic wellbeing of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights arabfreeof
others.

8 Article 6 (2) of TE
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the EU will accede to the Convention, which involves the EU collectively signiaghgpConvention, just

alike an individual country would do. When it does, the EU as a whole will be subject to the authority of the
Strasbourg Court and, as a result, EU measures could be directly challenged before the Court. Apparently,
the existing réationship between the ECJ and the ECtHR could be described as of mutual recognition and
co-operation. After the accession it is not clear whether judgments of the ECJ will be open to challenge in
Strasbourg. However, it is likely that as a result of k& (2) TEU there should be a right of appeal from

the ECJ to the ECtHR when an act of the EU is challenged for violation of a right enshrined in the
Convention. However, it is important to note that the ECJ will never become some sort of general
constituional court- it only has jurisdiction to deal with cases which fall within the scope of EU law. It is
not necessary for local remedies to have been exhausted. A lower court can itself decide to refer a case to
the ECJ. It is significantly different frahe ECtHR, where the case must have gone all the way up to the
highest court of the country concerned. If this has not been done, the ECtHR will not accept the case. After
the Lisbon Treaty, the differences between the ECJ and the ECtHR might resuk inumamn rights cases
appearing before the ECJ. The binding status of the EU Charter and the possibility of a higher standard of
protection might make it more attractive for people in the EU to go to Luxembourg rather than Strasbourg.
250ttt asSsSx

a¢KS !'yA2y &KFff I OOSRS (G2 (KS 9dzNRPLISIY /2y@SyiArz2y F2N KS t
Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the
¢CNBIFGASade
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MaricaPNE ON{ RBNY¥E GAOGAYAQ NRAIKGA FTNRY GKS LISNAL

The Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter referred
G2 a GKS a/2y@SyaArz2yéo R2Sa y2ia Ay OgngRiereinafted LIS OA
NEFSNNBER (2 a GKS a@AOGAYEéU0Ud bSOSNIKSE Saas GKS 9
0KS a/ 2dz2Nlié 0 RNBg 3IdzZ N yiGSSa Ay Ada OFLasS ftlFg FNRBY
impact on the positia of the victim in the proceedings held before domestic authorities. Should the above
guarantees be violated by domestic authorities, the victims may lodge a petition with the Court.

Article 2 of the Convention

t dzNBdzZh yi (2 (GKS / Zemedceod Art(2; seSionfl impases ankoBligafioh bidithie
State not only to refrain from intentional and unlawful deprivation of life, but also to adopt appropriate
YSF&adzZNBa (2 LINRBGSOG tAFS 2F AYRADARdzZ f dewdts2 | NB
O2YYAlGYSyid AyOfdzRSa I+ {0GFI03SQa LINAYINER 206ftA3IlLGAZ2Y
criminal law provisions deterring from commitment of crimes against individuals and by having in place a
law enforcement system to ensure pestion, suppression and punishment for the violation of the above
provisions. At the same time, this commitment may under certain circumstances arise into a positive
obligation of state authorities to adopt preventative operational measures to protect lifiee of an
individual where it is known, or ought to have been known to them in view of the circumstances, that he or
she is at real and immediate risk from the criminal acts of a third party. Keeping in mind the difficulties of
managing the current socigt the unpredictability of human behavior and the necessity to balance out
priorities with the allocation of resources, the scope of the above obligations shall be interpreted as not to
put an unbearable or disproportionate burden on state authorities.r&fege, not every presumed danger
that threatens the life puts an obligation on state authorities to adopt measures under the Convention to
prevent its materialization. A positive obligation shall arise based upon the finding that the state authorities
knew or should have known at the time about the existence of an actual and immediate threat posed onto
the life of a specific individual due to the crime activities of a third party and they failed to adopt measures
within their authority that are deemed reasable and appropriate to prevent the threat.

The obligation to protect the right to life under Article 2 of the Convention also requires by
implication that there should be some form of effective official investigation when individuals have been
killed asa result of the use of force. The essential purpose of such investigation is to secure the effective
implementation of the domestic laws which protect the right to life and, in those cases involving State
agents or bodies, to ensure their accountability fleaths occurring under their responsibility. What form
of investigation will achieve those purposes may vary in different circumstances. Whatever mode is
employed, however, the authorities must act of their own motion, once the matter has come to their
attention. They cannot leave it to the initiative of the neftkin either to lodge a formal complaint or to
take responsibility for the conduct of any investigative procedures. For an investigation into an alleged
unlawful killing by State agents to b&fextive, it may generally be regarded as necessary for the persons
responsible for and carrying out the investigation to be independent from those implicated in the events.
This means not only a lack of hierarchical or institutional connection but gisactical independence. The
investigation must also be effective in the sense that it is capable of leading to the identification and
punishment of those responsible. This is not an obligation of result, but of means. The authorities must
have taken the rasonable steps available to them to secure the evidence concerning the incident,
including, inter alia, eyewitness testimony, forensic evidence and, where appropriate, an autopsy providing
a complete and accurate record of injury and an objective analysinical findings, including the cause of
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death. Any deficiency in the investigation which undermines its ability to establish the cause of death or the
person or persons responsible will risk falling foul of this standard. A requirement of promptndss a
reasonable expedition is implicit in this context. While there may be obstacles or difficulties which prevent
progress in an investigation in a particular situation, a prompt response by the authorities in investigating a
use of lethal force may genehalbe regarded as essential in maintaining public confidence in their
adherence to the rule of law and in preventing any appearance of collusion in or tolerance of unlawful acts.
For the same reasons, there must be a sufficient element of public scrutthe mvestigation or its results

to secure accountability in practice as well as in theory. The degree of public scrutiny required may well
vary from case to case. In all cases, however, the-okkin of the victim must be involved in the
procedure tothe extent necessary to safeguard his or her legitimate interests.

Inthe casea A OA 3t NB @t & ({bdgféno@l4 DecemBearidaad), xh® applicant objected
under Article 2 of the Convention a violation of the right to life due to the fact thahlbbsband died of the
conseqguences of a lethal injury that he suffered in the course of police custody and that Slovak authorities
failed to conduct a thorough and factual investigation into the circumstances of his death. The applicant
complained under Artle 3 of the Convention that her husband wadréated in police custody and that
the authorities failed to carry out an adequate investigation into thatréatment. The applicant
complained that she had not had an effective remedy for her complainter Articles 2 and 3 within the
meaning of Article 13 of the Convention. The applicant complained that her rights, and the rights of her
deceased husband, under Articles 2, 3 and 13 of the Convention were violated in conjunction with Article
14 on groums of ethnic origin.

The facts of the case may be summarized as follows: At approximately 8.00 to 8:30 p.m. on 12 August
Mpdd LR2EfAOS 2FFAOSNAE | LWINBKSYRSR GKS ILILX AO0FyidQa
the bicycles they were ridin Police officers used force to apprehend them and drove them to the District
t 2f A0S S5SLINIYSYdG Ay t2LINIR® ' GKS GAYS 2F KAa |
KSIfOGKd ! FOSNI F2dz2NJ LRt AO0SYSyY | dz%dothér 20618 Ror fither =  a N.
interrogation by Lieutenant F., an afuity officer with whom he had had previous encounters. At some
LRAY(d RANAYy3I GKS AYOGSNNRIIGA2Y T GKS FLILX AOFHy(iQa K
hospital as a resubf the sustained wounds. On 29 May 2000 a public prosecutor indicted Lt. F. with the
offence of causing injury to health under Section 224(1) and (2) of the Criminal Code as a result of his
negligence in the course of duty. In the indictment the publimspcutor stated, inter alia, that according to
the reconstitution of the events of 4 May 2000 Lt. F.'s testimony that the pistol was on his belt covered by
0KS aKANIL sl a y20 GNHzST 06SOFdzaS AT GKIG KHeRit 6SSy
away from him. On 18 October 2000 a judge of the District Court in Poprad issued a penal order under
Section 314e of the Code of Criminal Procedure. In it he convicted Lt. F. of injury to health caused by
negligence in the course of duty within tleeaning of Section 224(1) and (2) of the Criminal Code. The
penal order stated that Lt. F. had failed to secure his service weapon contrary to the relevant regulations
FYR GKFG & | NBadzZ 6 GKS F LILX AOF y i Q3aas&amito ihfjitR K I R
with it a lethal injury on himself. Lt. F. was sentenced to one year's imprisonment, suspended for a two
and-a-half-year probationary period. Neither the public prosecutor nor Lt. F. challenged the penal order
which thus became final. LEE. committed suicide on 23 January 2001.

With its judgment of 14 December 2010, the Court stated on the merits of the case, that Article 2 of
(KS /2y@Syiarzy Kra 0688y OGA2tliSRe® Ly G(GKAA NBALSO
committed suicide in the manner described by national authorities, they violated their duty to take
appropriate measures to protect his health and physical integrity during police custody. The Court also
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noted that the circumstances of the case did not providg grounds for the police office on duty to have a
gSIHLRY 2y KAY RdAdNAYy3I GKS AYyGSNNRIAFGA2Y 2F (GKS | LL
0A080tS UGUKSTUP {SO2yRféz GKS [/ 2dNI y2G8§SR dKim &
F2NOS 6KAOK NBIdZANBR LRtAOS 2FFAOSNAR (2 aSOdaNB i
O2yaSljdsSyoO0Sa¢e¢d /2yaSldsSydtesr GKS /2dz2NI F2dzyR (GKI (
the Convention under its substantive limb.

As to the procedural part of Article 2 of the Convention, i.e. investigation into the circumstances
AdzZNNR dzy RAy3a GKS RSIFIGK 2F (GKS | LILX AOIydiQa Kdzaol y
independent. The criminal investigation was supervised pojice officers from the Department of
Supervision and Inspection at the Ministry of the Interior. The Court observes that these police officers
were under the command of the Ministry of the Interior. Even if the Court were to assume that these
officers were sufficiently independent for the purposes of Article 2 of the Convention, it is concerned that
they did not commence their investigation until 13 August 1999, when an officer interviewed the wounded
aNJ ~F NAOalé A yforck that hafs fokndd dnmediatBly alitér #hé shooting was comprised of
police officers from Poprad, which was the district in which Lt. F. was based. It was these officers who
conducted the initial forensic examination of the scene. Moreover, after the Department of Supervisi
and Inspection took over, officers from Poprad continued to be involved in the investigation. In particular, it
is clear from the record of the reconstruction conducted on 4 May 2000 that the technicians carrying out
the experiments were from the Crimah Police Department in Poprad, which was Lt. F.'s department.
CdzNIIKSNJ Ay@SadAadalrarzya ogSNB Ffaz2z OFNNASR 2dzi o6&
acknowledges that the local police cannot remain passive until independent irsestigarrive, in the
absence of any special circumstances, immediate action by local police should not go beyond securing the
area in question. In the present case, the tésice examined the crime scene, phedocumented it and
recovered fingerprints andballistic, biological and material evidence. They did not, however, have the
necessary technical equipment to test Lt. F.'s hands for gunshot residue, and instead permitted him to
return home, although they submitted that he remained under the constapesuision of a police guard.

No further details have been provided concerning the identity of this guard or the extent of the supervision.

However, as police officers from the Department of Supervision and Inspection at the Ministry of the

Interior did notarrive until the following day, it must be assumed that the guard was also from Lt. F.'s

department in Poprad. The Court is also concerned about the continued involvement of technicians from
Lt. F.'s department in Poprad in the investigation, most notaliyng the reconstruction carried out on 4

May 2000. Their involvement diminished the investigation's appearance of independence and this could
not be remedied by the subsequent involvement of the Department of Supervision and Inspection. The
Court therebre finds that the investigation was not sufficiently independent.

Moreover, the Court finds that the failure of the investigators to give serious consideration to Mr
~FNAOaléeda OfFAY GKIG KS akKz2id KAYas fodsdéfidiency Nihg G @ C
~FNRAO&lEUA RSIGK® CKSAGEEBEPE AN GKNEOAT® KDA 93 dz
serious allegation against Lt. F than that of causing injury to health by negligence, and yet the investigators
donotappeartK I S O2yaARSNBR AGZ LINBFSNNAYy3I AyadSIER (2
the weapon from him. The Court further observes that in a case such as the present, where there were no
independent eyewitnesses to the incident, the takingfofensic samples was of critical importance in
SadlroftAaKAY3a K2 gla NBaLRyaAiAofS TFT2N) aNJ ~I NAOaje
equipment to the police station, samples of gunpowder residue could have been taken from Lt. F.'s hands
in the immediate aftermath of the shooting. If such samples had been taken, it might have been possible
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either to exclude or confirm that he pulled the trigger. Instead, samples were not taken until the following
day. Although the Government submitted thiat. F. remained under the supervision of a police guard until

the samples were taken, the Court has concerns about the independence of the guard, who was most likely

a police officer from Lt. F.'s department. Consequently, the result of the gunpowdduessst cannot be

NEf ASR 2y !fiK2dAK | oFlffAadAaodca G§Said fFGSN) O2y+
conducted properly the gunpowder residue test could have been conclusive. Thus, there was a failure by
the investigators to take reamable steps to secure evidence concerning the incident which in turn
undermined the ability of the investigation to determine beyond any doubt who was responsible for Mr
~FNAOaléeda RSIFGK® CAylLfftes (GKS / 2 dzsie beeropgai8 g a G K
applicant's claim that her husband had injuries to his face, shoulder and ear, even after the autopsy
confirmed the presence of these injuries. The Government have subsequently indicated that these injuries
were ignored because they we not relevant to determining the cause of death. They were, however,

NEf SOFyh G2 RSGSNYAYA viRated KyPdlikeDMdera eikher durindNdis @rdiedt &r ing I a
police custody, which in turn is relevant both to an investigation inpointial violation of Article 2 of the
Convention and to a separate allegation under Article 3. The Court therefore finds that the failure to
investigate the applicant's claim that her husband watrétited by police officers prior to the shooting
amourted to a serious shortcoming in the criminal investigation and prevented the authorities from
200FAYAY3a I Ot SIENIFYR FOOdz2NY S LIAOGAZNBE 2F (KS S@
the Court concludes that no meaningful investigatimas conducted at the domestic level capable of
SadlrofAaKAy3d GKS GNMHzS FIFOGa adaNNBdzyRAy3I G4KS RS
violation of the procedural limb of Article 2 of the Convention.

The Court awarded the applicant 45,0BQR in respect of ngmecuniary damages and 8,000 EUR in
NB&LISOG 2F 83Kt O02ada yR SELSyaSad ¢KS /2dz2NI RA
In the case9 NB YAt OR BOK 2GR dad § Kj&igmert & QK FebvifatyI@am2) xh&
applicanea 202SOGSR (KIFIG Ay (GKS OF&asS 2F aNW® +d t &3 gK?2
GKS a2y 2F aad t SOK2@0t 3> YR K2 RASR AYy Wdz & HnAAH
the Czech Police Regional Department in Brno, ithtet to life protected by Article 2 of the Convention was
violated, and namely due to two reasons: on the one hand, this death is attributable to national authorities,
on the other hand its investigation was not effective, since some important invesggstiaps were not
taken duly and thoroughly, nor was it independent, since it was conducted mainly in its initial stage by
police officers and not by an authority independent of the police.

In terms of violation of the substantive head of Article 2, thau€alealt with the fact whether
national authorities were responsible for the death in question. The Court statest, alig that a state
must adopt reasonable measures to safeguard the life of everyone within its jurisdiction, including certain
preventdive measures, and even more so in the case of detained persons, in which case the police must be
GAIAT I Yyld ¢KS [/ 2d2NII KFR 3INF @S O2yOSNya Foz2dzi GK
aGAaTEOO2NE | yR 02y @Ay Oigidto &eeptthat y.[Pldled iyf Bistatteingi ®y A T
escape from the police, which the police had tried to prevent shortly before the incident, they should have
been more vigilant when they walked him next to a window without bars. The Court noted the abligéti
state authorities to take reasonable measures to protect persons from harming themselves. Even though
national authorities claimed that the victim behaved in a calm way, they had not allowed him to use toilets
on the second floor, where there were hars on the windows, and they escorted him to a toilet with bars
on the windows and due to security reasons they did not allow him to close the door. In the view of the
above, state authorities were aware of the risk that V.P. might attempt to escapeleA was thus
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violated due to the reason that state authorities failed to provide V.P. with sufficient and adequate
protection as required by Article 2 of the Convention.

Subsequently the Court analyzed in the light of its case law the manner in whegtigation of the
death was conducted. It noted the importance of the requirement for a due investigation into the
circumstances surrounding his death. The Court held that although the investigation started of official
power, however from the beginning &dmitted only one version of events, and namely potential
LI NGHAOALN GA2y 2F LIRfAOS 2FFAOSNBE Ay +d t ®dQ& adzi OA
of conducting the investigation. When the applicants filed criminal charges, theqrbsn labelled the
investigations conducted until that time as manifestly insufficient. Despite that, some investigating acts
adzOK a NBO2yadAlddziazy 2F (KS S@Sydas lFylrfeara 27
officers,inord®&J 12 FAYR (KS OFdzaS 2F +dt Q4 RSIGKZ gSNB y:
other circumstances were not verified. The Court furthermore noted that although the investigation was
conducted by various police authorities, including the Irtspeate of the Interior Ministry, the majority of
them, similarly to potential offenders, were hierarchically subject to the City Police Director, and all of them
to the Interior Minister in the end. Although the Court did not find any evidence abouk @tia bias of the
investigating authorities, they did not seem independent and no sufficient guarantees were provided as to
potential pressure from their superior authorities. Moreover, the inspection itself to a substantial degree
based its investigatioron actions taken by police authorities on the local level. Considering the
aforementioned facts, the Court stated a violation of Article 2 also in the procedural part.

The court awarded the applicants 10,000 EUR in respect epaouniary damages and@®0 EUR in
NBaLSOG 2F tS3rt O02ada IyR SELISyaSad ¢KS /2d2NI RA
In the judgmenty 2 y (| NB @t @a ¢ (judgdedtiof 31 M&y R0fT) thél Curt noted that in the
F LILX AOFydQa OF &S GKS dutisudde fhe dpplidablefctiniinal $dtle pra¥isionsSaddi A |
service regulations, such as: register the applicant's criminal complaint; launch a criminal investigation and
criminal proceedings against the applicant's husband immediately; keep a proper @fdbe emergency
calls and advise the next shift of the situation; and, take action concerning the allegation that the
applicant's husband had a shotgun and had threatened to use it. The Court deemed provehethat
AaK220Ay3 2F GKS hetdukband hay HeBria ditekt kdnsediBnge obtlée police officers'
failure to act The above wade factostated already by the Supreme Court upon abolishing the decision of
the Regional Court of 21 January 2004 and the judgment of the District court of 20 October 2003. The
District Court dismissed the summons. It found that the criminal offence of deraliofiduty presupposed
a complete or enduring failure to discharge the duty. Merely impeding the discharge of the duty was not
enough. It found that in the present case the officers' actions did not amount to such a failure to discharge
their duty and thatthe connection between their actions and the tragedy of 31 December 2002 was not
sufficiently direct. The Regional Court dismissed an appeal against the judgment. The Supreme Court took
action on the merits based on a complaint in the interest of the lzdgéd by the Prosecutor General. The
Supreme Court found that the lower courts had assessed the evidence illogically, that they had failed to
take account of all the relevant facts and that they had drawn incorrect conclusions. The Supreme Court
found thatit was clear that the accused officers had acted in dereliction of their duties. It concluded that
there was a direct causal link between their unlawful actions and the fatal consequence. The Supreme
Court remitted the case to the District Court for resaieration and pointed out that, pursuant to Article
HTn 2 n 2F GKS //tz GKS fFGGSN) g1 a o02dzyR o0& AdGa
YR a®d~d 3FdzAif d& a OKIFINBSR yR aSydSyOSmonnetyY G 2:
The Court held that the applicant had no effective remedy available on the national level, through which it
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would have been possible for her to make a claim in respect ofpgmuniary damage she had sustained in
NEtFGA2yY (2 KSENWEBRKOKRNMBWEQI KBSIRANBOG O2yaSldsSyOoS :
positive obligations under Article 2 of the Convention. In the proceedings before the Court the Government
argued that an action for protection of personal integrity was a remédy the applicant should have used

in respect of her complaints under Articles 2 and 8 of the Convention in order to comply with the
NEIljdZA NBYSy il (2 SEKIdzald R2YSaGAO NBYSRASA LIzNEdzH vy i
argument, the Goernment relied on judicial decisions and maintained that these decisions showed that

the action in question was available to the applicant both in theory and practice. The Government argued
that in an action in the Nitra District Court (file no. 10C 14P20a mother claimed, among other things,
financial compensation for nepecuniary damage in connection with the death of her daughter. She relied

on the previous conviction for manslaughter of her daughter. In a judgment of 15 May 2006 the District
Courtaccepted that the plaintiff had suffered damage of a fg@tuniary nature and awarded her 200,000

{YY o0& gle& 2F O2YLISyalldizye Ly +ty |OGA2y Ay (KS
mother claimed, among other things, financial compei@afor nonpecuniary damage caused to her and

KSNJ a2y Ay O2yySOGA2y 6AGK GKS tFGGSNRa GA2tSyd F
the extremely violent and racist murder of her son. The District Court concluded that the plaiditier

son had suffered nopecuniary damage and in a judgment of 9 September 2004 it awarded the plaintiff
100,000 SKK by way of compensation of the-peauniary damage she suffered and 200,000 SKK by way of
compensation of the nopecuniary damage hei 2y & dzZFFSNBR® hy mMd Wk ydzd NB
Regional Court upheld the firsty & G | y OS 2dzRIYSYy i d® ¢KS / 2dz2Ni RAAYAAA
failure to exhaust domestic remedies. It found that there was no sufficiently consistenriavase cases

similar to the applicant's to show that the possibility of obtaining redress in respect oheamiary

damage by making use of the remedy in question was sufficiently certain in practice and offered reasonable
prospects of success as required the relevant Convention cadaw. The Court observed at the
admissibility stage that there had been some development in academic understanding and judicial practice

in respect of the scope of actions for protection of personal integrity. The events \ghiah rise to the

present case occurred in 2002. The decisions on which the Government recently relied date from 2006. Any
relevance they might possibly have in respect of the present case is therefore reduced by the fact that that
they were taken after theelevant time.

For the determined violation the Court awarded the applicant 25,000 EUR in respect of non
pecuniary damage andl300 EUR in respect of legal costs and expenses. The Court dismissed the
NEYIFAYRSNI 2F GKS LI AOFIyidQa OfFAY®

Consequently thefS2 @I { wSLJzf AO ¢l a F2dzyR 3Fdzat de Ay (K¢
/[ 2dzNI FANBSR ¢gAGK GKS FLIWIX AOFyGQa FftS3AFGA2Yy GKI
relation to the objected violation of the right to life, through which skeuld have been able to apply for
compensation for nofpecuniary damage.

Inthe casecCdzZNRN] @& @ (detigod6f P DeccthddZDO8) tkie applicanier aliaobjected
violation of Article 2 of the Convention in that the state involved failed topadhecessary measures to
protect the life of his daughter who died as a result of injuries which she sustained while climbing the
~ANB1t @SOF LISl Ay GKS 1A3IK ¢+FiNrad IS OftlFAYSR
ensure efficient orgnizing of medical rescue service in similar cases. Mainly, no specific time limit was set,
RAZNAY3I gKAOK GKS NBaOdzS aSNWAOS ¢2dAd R 0SS 20f A3aISR
should have been within 1015 minutes from when an eengency call was placed, with the exception of
vis major cases. The applicant claimed that he would have been able to successfully demand compensation
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before national authorities only if national law incorporated a similar guarantee. The Government argued
GKFG GKS FLILX AOIYy(d KFER y2G SEKIFIdAGSR R2YSaiGA0 NBY
particular, he could have sought redress by means of an action under Act 514/2003 as well as by means of
an action for protection of personal integriunder Articles 11 et seq. of the Civil Code. As regards both the
decisions of civil courts on such claims and the above conclusions reached by the prosecuting authorities,
the applicant could have ultimately sought redress before the Constitutionalt @atsuant to Article 127

of the Constitution. The Government maintained that, in any event, domestic law contained
comprehensive and sufficient guarantees for ensuring effective and timely assistance to persons in
emergency. It was not realistic to fixtime relevant regulations a specific tirtienit for the air rescue team

to reach a person whose life was in danger as suggested by the applicant.

The Court does not consider that the regulatory framework in place in Slovakia as such is inconsistent
with the requirements of Article 2 of the Convention. The Court did not consider that the positive
obligations under Article 2 stretch as far as to require the incorporation in the relevant regulations of an
obligation of result, that is a tim&mit within which an aerial ambulance must reach a person needing
urgent medical assistance, as suggested by the applicant. Various limiting factors inherent to the operation
of airborne medical assistance, such as its dependence on weather conditions, accessibilitgimfaie
technical constraints would render such a general obligation difficult to fulfil and impose a disproportionate
burden on the authorities of Contracting States.

As for an action for protection of personal integrity, in the Court proceedings tver@ment noted
YySEG G2 GKS 2dzRIYSyia Ay GKS OFL&aS Y2y aNROL Fy2i
STFFSOUAOSYySaa 2F GKAA NBYSReézI ylySte GKS LINPOSSRA
In that case the plaintiff demandecbmpensation for nospecuniary damage following the death of her
Y2UGKSNJ RdzS G2 akK2NIO2YAy3aa Ay YSRAOFE FaaraidlyoOos
District Court upheld the petition in part referring to expert reports stating that thelpA Yy G A TF Qa Y 2 i
not receive adequate medical care as required by the law. The medical institution had been obliged to pay
the plaintiff 400,000 SKK in compensation for #p@tuniary damage. That judgment became final on 6
November 2006.

The Courtd¥A 484SR (KS D2@SNYyYSyiQa 202SOGA2y 2y GKS
that the decisions on which the Government relied date from 2006. Any relevance they might possibly have
in respect of the present case is therefore reduced by the faat tihat they were taken after the relevant
time. The Court in relation hereto reminded that on 7 November 2005, an expert commission within the
Health Care Supervisory Office found an infringement of the relevant health care legislation by the Air
Rescue &vice. The Ministry of Health discontinued the proceedings in that respect, on 28 June 2006,
holding that the Air Rescue Service had not contravened any of the duties imposed on it by law. In the
context of the criminal proceedings which ended on 13 Nove®WNJ Hnnc X GKS wS3AA2y I
t N6EO2@ SELINBaaSR (GKS @ASgs (KFG GKSNB KIR 06SSy &K;
but that these did not qualify as criminal offences. Unjustified delay in the arrival of the rescue team wa
also noted in the report submitted by the Czech Mountaineering Association. The Court noted another case
from domestic practice from 2006 that confirms the effectiveness of an action for the protection of
personal integrity in the case of a death (the2a@S 2dzRIAYSYy i 2F GKS t NBO2Q@ 5A:
on 6 November 2006). The Court held in view of the above that the applicant could arguably claim redress
under Article 11 et seq. of the Civil Code and, if unsuccessful, lodge a complaint wifforkgtutional
Court relying on the guarantees of Article 2 of the Convention or its constitutional equivalent.
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If a person was deprived of his or her life as a result of a criminal offence or another unauthorized
interference, his or her nextf-kin indcated in Art. 15 of the Civil Code may claim compensation of non
pecuniary damage due to unauthorized interference in the right to life and the physical integrity or their
nextto-kin. Such an unauthorized interference with the right to life at the sarnee tentails an
unauthorized interference in private and/or family life of the nekikin, and hence they may request a
compensation for the nopecuniary damage inflicted on their personality rights. The amount of the
compensation for nospecuniary damagd & dzLJ 2 (GKS 02dzNJiQa RAAONBGAZ2Y
statutory criteria regarding the severity of the incurred damage and the circumstances, under which the
unauthorized interference with the personality rights occurred. The specific amoutieodompensation
shall take due consideration of all the circumstances surrounding the case and must be in compliance with
the requirement of justice. It should be noted that the payment of the court fee has been lifted for crime
victims instigating proadings for the compensation of damage or Aoecuniary damage incurred as a
result of a criminal offence under Art. 4, section 2 (i) of the Act No. 71/1992 Coll. on court fees and penal
registry excerpt fees with effect from 1 January 2006.

In conclusionpursuant to Art. 287 of the Act no. 301/2005 Coll., as amended, if a court has found
guilty a person charged with a criminal offence, as a result of which damage was inflicted to a third party,
0KS O2dzNIliQa 2dzRAYSyd akKl ff victmlittheXlaiR had begrSlodgea M 8IS y & |
due and timely manner. If no statutory hindrance exists, the court shall always impose to the charged
person the obligation to compensate the damage if the amount is included in the description of the merits
in the judgment, by which the charged person was found guilty or in case of compensation of moral
damage incurred as a result of an intentional violent criminal offence under a special law as far as the
RFEYF3S KIFa y2G 0SSy LI AR® o tokens@iktheNiEngage muis dpiclyyfheda 2
recipient and the claim. In justified cases the court may decide that the obligation shall be paid by
instalments and the court shall specify the payment terms and conditions, taking into consideration the
GAOBMOYR 3aA2yad ¢KS 2NAIAYLF LINE O Kadodtyiasodnd guiyi @ Hy
a person charged with a criminal offence, as a result of which pecuniary damage was inflicted to a third
LI NIesx (KS O2dzNIi Qa sedaR@ns&tighito tie Kittif,fif thelziaomlhadtbéen Ibdgddin
a due and timely manner. If no statutory hindrance exists, the court shall always impose to the charged
person the obligation to compensate the damage if the amount is described in the juddiypevhich the
OKIF NBSR LISNB2Y ¢l a F2dzyR 3dzAif G &3 A Albeil KtS46 Bfth¥ AcES K I
no. 301/2005 Coll. defines the crime victim as an injured party who suffered an injury to health, pecuniary,
non-pecuniary or other dmage as a result of a criminal offence, compensation of other than pecuniary
damage in criminal proceedings was excluded by the above wording of the provision of Art. 287, section 1.
This provision was amended by Act No. 650/2005 Coll., which removeabthee legal obstacle. In this
regard we note the commentary to the Rules of Criminal Procedure concerning the provision of Art. 287,
section 1, whichinter alia states the followingt / 2y A RSNAY 3 GKS RSFAYAUAZ2Y 2
section 1), theobligation to decide on the damage in the convicting judgment, if duly applied, applies to
pecuniary, nofpecuniary as well as other damage, and also to the violation or jeopardy of other legal rights
2NJ FNBESR2Ya 2F (GKS @A Olrelafian toAthe hainiul difects éf Sitenfidhaldoledt R |- Y |
criminal offences pursuant to special law shall be interpreted in the case of death, rape or sexual violence
according to the interpretation of the term "nd)S Odzy A I NB R Y I 3S b Thisyegis@thv@ A £ L.
amendment aligned the Slovak legal framework with the European standards and enables a crime victim to
claim compensation of nepecuniary (moral) damage in criminal proceedings (e.qg. file no. 1To/10/2011, in
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which the Regional Court as tlagpeals court awarded nepecuniary damage (EUR 10,000 each) to the
parents of the victim killed as a result of the crime of manslaughter under Art. 147, section 1 of the Criminal
Code). In this regard we note that legal systems exist in Europe (e.gnicel; where a court acting in a
criminal matters decides on all aspects of a criminal offence within the criminal proceedings and without
referring the victim to other proceedings to claim damages. We consider this approach correct not only in
terms of atimely redress and victim protection (preventing revictimization in civil proceedings), but also in
GSN¥Ya 2F SO02y2YAOFf O2dz2NIi LINPOSSRAy3da o00A@GAf Oz
acquainted with the criminal file). In this regard we @othat meanwhile the establishmentf the
pecuniary damage incurred as a result of a criminal offence may significantly exceed the scope of criminal
proceedings, in the establishment of the compensation of -penuniary damage in most cases the
evidence ctlected in relation to the circumstances surrounding the criminal offence and its commitment
shall suffice. The Court, which often awards compensation ofpsmuniary damage, limits itself in the
justification to the following wordingt wdzf A y 3 2 lyle bhsis, th® ICdeit décides to award the

I LILX A GRAYWOBO LK S YSNAGE 2F GKS OFrasS KIF@S o06SSy ada¥
opinion concerning the violatioof the rights guaranteed by the Convention.

Articles 3 andB of the @nvention

t dzZNEdzZh yd G2 GKS /2dz2NGQa OFasS flgx GKS 20t A3 GA:
Convention is to secure to everyone within their jurisdiction the rights and freedoms defined in the
Convention in conjunction with Article Btates are required to take measures designed to ensure that
individuals under their authority shall not be-tilkated, including by other private individuals. Where an
individual makes a credible assertion that he has suffered treatment infringingeA&jchat provision,

NEFR Ay O2yedzyOilAizy ¢AGK (GKS {GFrdiSQa 3ASYSNrf Rdzied
GAUGKAY GKSANI 2dZNA&ERAOGAZ2Y (GKS NAIKGA YR FTNBSR2Y
that there should k an effective official investigation. This obligation must be capable of leading to the
identification and punishment of those responsible and must not be limited to casestrefaiinent by

state employees. Similarly, the right to respect of private liicludes positive obligations inherent in
STFTSOGADS aNBaLISOGéE F2NJ LINAGIGS YR FlLYAfE tAFS |
0KS &LKSNB 2F (KS NBflFdA2ya 2F AYRADARAzZ f antoo S 6 S
choose the means to ensure compliance under Article 8 to provide protection agaimettithent by

private persons, an effective countering of serious criminal offences where basic values and private life
elements are at stake, requires adequatarinal law provisions. Children and other vulnerable individuals,

AY LI NOGAOdzZ I NE INBE SydAadfSR (2 STFSOGAGS LINBGOGSOUA
the physical integrity of an individual may be extended onto issues concegfigaiive investigation.

In the caseKummer vs. the Czech Repuljlicigment of 25 July 2013) the applicant was placed for
about an hour in a police cell, where his hands were painfully shackled to iron rings on the walls of the cell
and lastly, his legsvere tied with a leather strap. The restrained applicant allegedly suffered physical
I 3aINBaarAzy o0& GKS LREAOS 2FFAOSNE® Ly (GKS LR2fAOS
applicant and his restraining was not disproportionate. One of dlmieumstances, on which the parties
agree, was a certain degree of intoxication of the applicant by alcohol while his personal freedom was
restrained at the police station.

As to the violation of the substantive aspect of Article 3, the Court noted that tdua lack of
evidence it is not in a position to assess, which of the parties is right when it comes to physical aggression
of the applicant while restrained in the police cell. The Court furthermore criticized the fact that the
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applicant was restrainednd took into account the opinions of the European Committee for the Prevention

2F C¢2NIdzNBE YR LyYyKdzYly 2NJ 5SaNIRAYy3I ¢NBFGYSyd 2N
concerning the practice of using restraints on a person already in a pelicéncthe opinion of CPT a police

cell is a secure environment where it is not necessary to use further restraints such as shackles. The
detainee should instead be kept under close supervision in a secure setting and, if necessary, police officers
shouldseek medical assistance or manual control techniques. In the event of a person in custody behaving

in a highly agitated or violent manner, the sheetm use of handcuffs may be justified. However, the
person concerned should not be shackled to fixed cisjén the cell.

¢CKS /2dz2NI O2yaARSNBR Ifaz2 GKS |LILX AOFIYydiQa Ayedz
police station, but which were denied and downplayed by the police. Since the cause and seriousness of the
injuries could not be elucidad based on the evidence submitted to the Court beyond any doubt, the Court
adhered to its welkstablished practice in similar cases and the principle that where an individual is taken
into police custody in good health but is found to be injured attilhee of release, it is incumbent on the
State to provide a plausible explanation of how those injuries were caused, which was not the case in this
case. Differently from the two expert medical opinions commissioned by the Police Inspectorate that ruled
out that the injuries could have resulted from beatings, the expert opinion submitted by the applicant did
not rule out that the injuries could have been caused by beatings. An aggravating circumstance for the
respondent State was to have placed the applicahb was manifestly intoxicated by alcohol in a police
cell. The Court noted that due to his drunkenness the applicant was in a vulnerable state, in a cell with no
possibility of asking for assistance other than by banging on the door. When he did sas lamdcuffed
to an iron ring. As the applicant did not calm down, the police officers continued to apply increasingly
intrusive restraints. The Court considers that such a situation must have aroused in the applicant feelings of
fear, anguish and inferidy and was an attack on his dignity. In assessing a violation of Article 3 in its
substantive aspect, the Court concluded that it cannot lose sight of the whole picture. The events unrolled
from a minor offence when the applicant was allegedly urinatimgipublic place. The applicant was
apprehended on the street 50 m from his home only because he did not carry any identity documents with
him, even though there is no obligation under domestic law to carry identity documents at all times.

As to the procdural aspect of violation of Article 3 of the Convention, the Court stated that if a
relevant suspicion exists that the police may have violated Article 3 of the Convention, the Government has
an obligation to conduct an effective and independent invesiigainto the case. As regards the first
aspect, the Court notes that the applicant lodged his criminal complaint on the day of the alleged ill
treatment. However, the police officers who were allegedly responsible for it were questioned almost three
months later, after the applicant had complained about the inactivity of the Police Inspectorate. Such an
approach by the Police Inspectorate can hardly be reconciled with their obligation to conduct the
investigation with exemplary diligence and promptnessgd®ding the question of the independence of the
Police Inspectorate, the Court notes that it was still a unit of the Ministry of the Interior. Yet, unlike the
Supervision Department considered by the Court in the Gd¢B YA+ O2 Ot (titgdRabovebhd K 2 @+
head of the Police Inspectorate was appointed by, and responsible to, the Government and not to the
Minister of the Interior. While the Court agrees that this aspect increased the independence of the Police
Inspectorate vig -vis the police, the Courtaks not consider that this sole difference can justify reaching a
different conclusion from the one reached in the cas®@ B YA + O2 @t . The Gourt aBcidoR idid
account that members of the Police Inspectorate remained police officers who haddadled to perform
duties in the Ministry of the Interior. This fact alone considerably undermined their independerceisis
0KS LREtAOS® Ly GKS /2d2NIiQa @ASE> adzOK 'y | NNJ y3aS)
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did not guarantee publi®2 Yy FARSY O0S Ay (G(KS {iGlIidSQa Y2y2LRte 2y I
merely supervisory role of the prosecutor was not sufficient to make the police investigation comply with

the requirement of independence. Accordingly, the Court concludetaton of Article 3 also in its
procedural aspect.

The Court decided on the matter of just satisfaction in a separate judgment (judgment of 27 March
HAMNnOX AY 6KAOK Al FLIWINRPGSR GKS LI NIASAQ | ANBSYS
100,000 in respect of nopecuniary damage, CZK 5,040 in respect of pecuniary damage for the injuries he
had sustained an@ZK 13,648 in respect of legal costs and expenses.

In the caseM. C. vs. Bulgarigudgment of 4 December 2008 applicant alleged Here the Court
to have been raped twicéon 31 July 1995 ant August 1995), however Bulgarian law does not provide an
effective protection from rape and sex assault because rape perpetrators are prosecuted only in the
presence of evidence of significant physical resistance and that Bulgarihoritias failed to duly
investigate the events of 31 July 1995 dndugust 1995.

¢CKS /2d2NII 20aSNWBSa GKFG ! NIGA Ot Bdoasmet métiomany2 ¥ (i K
requirement of physical resistance by the victim and defines rape in a manhiehvdoes not differ
significantly from the wording found in statutes of other member States. What is decisive, however, is the
YSIYyAy3 3IAGSYy (G2 62NRa adzOK | a GF2NOS¢e¢ 2N aGKNBI G
case, in the absercof casdaw explicitly dealing with the question whether every sexual act carried out
without the victim's consent is punishable under Bulgarian law, it is difficult to arrive at safe general
conclusions on this issue. The Court is not required to sena&lasive answers about the practice of the
Bulgarian authorities in rape cases in general. It is sufficient for the purposes of the present case to observe
that the applicant's allegation of a restrictive practice is based on reasonable arguments amaot hesn
disproved by the Government.

Turning to the particular facts of the applicant's case, the Court notes that, in the course of the
investigation, many witnesses were heard and an expert report by a psychologist and a psychiatrist was
ordered. The @urt recognizes that the Bulgarian authorities faced a difficult task, as they were confronted
gAUK (g2 O2yFftAO0OGAYy3 OSNAAZ2YyAa 2F GKS S@Syda |yR
authorities failed to explore the available possthgh for establishing all the surrounding circumstances and
did not assess sufficiently the credibility of the conflicting statements made. It is highly significant that the
reason for that failure was, apparently, the investigator's and the prosecutpmsian that, since what was
Fff S3ISR (2 KI @S 200dzNNBR ¢l a I aRFGS NILSézT Ay
violence and resistance or calls for help. Furthermore, it appears that the prosecutors did not exclude the
possibility thatthe applicant might not have consented, but adopted the view that in any event, in the
absence of proof of resistance, it could not be concluded that the perpetrators had understood that the
applicant had not consented. The Court considers that, whileractige it may sometimes be difficult to
LINE@S fFO1 2F O2yaSyid Ay (GKS |0aSyoOS 2F GRANBOU
witnesses, the authorities must nevertheless explore all the facts and decide on the basis of an assessment
of allthe surrounding circumstances. The investigation and its conclusions must be centred on the issue of
non-consent. That was not done in the applicant's case. The Court finds that their approach in the
particular case was restrictive, practically elevatihgNBE a A a I y OS¢ G2 (GKS adl dza
offence. The authorities may also be criticized for having attached little weight to the particular

O This provision defines rape as sexual intercourse with a woman (1) incapable of defending herself, where she did np{Zonsent
who was compelled by the use of force or threats; (3) who was brought to a state of helplessness by the perpetrator.
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vulnerability of young persons and the special psychological factors involved in cases concerrdpg thfe
minors. Furthermore, they handled the investigation with significant delays.

The Court finds that the investigation of the applicant's case and, in particular, the approach taken by
the investigator and the prosecutors in the case fell short @ thquirements inherent in the States'
positive obligationg viewed in the light of the relevant modern standards in comparative and international
law ¢ to establish and apply effectively a crimiialv system punishing all forms of rape and sexual abuse.
As regards the Government's argument that the national legal system provided for the possibility of a civil
action for damages against the perpetrators, the Court notes that this assertion has not been
substantiated. In any event, as stated above, effeciprotection against rape and sexual abuse requires
measures of a criminddw nature.The Court thus finds that in the present case there has been a violation
of the respondent State's positive obligations under both Articles 3 and 8 of the Convention.

The Court awarded the applicant 8,000 EUR in respect of compensation genaniary damage
YR nImmn 9'w Ay NB&LISOG 2F tS3alt O2aita FyR SELSy
claim.
Inthe case ® 2 @ @ Fudigment & P4-Mech R0O06) the applicant claimed under Article 3 of
the Convention that Slovak authorities failed to consider all relevant facts of the circumstances and punish
her former husband for his misconduct in relation to their son. She mainly insisted that tstigator had
0S5Sy 02y OSNYySR SEOfdaAaABSte sAGK GKS AYyOARSyd 27F 7
FIGKSNI 2F0SyidiAyYySa aK2¢6SR yR AyGSyaazyrftte KFyRfS
The applicant filed a criminal complaint claigithat her former husband sexually misused their son.
The criminal complaint was based on the fact that the applicant and her daughter on 7 July 1999 surprised
GKS 02& FTYR KA& FFEOKSNI g6K2 @gSNB dzy RNBaaSRpehiy (KS
was erect. Expert opinions of several experts were produced in the course of the proceedings. One of them
NEFSNNBER (G2 0GKS o02eQa adldSySydasz | OO0O2NRAyYy3 (2 4K
he was playing the guitar. Chargaeere brought against the father in relation to the incident that occurred
on 7 July 1999. Courts of two instances reviewed the case. The appeal court noted that the expert opinions
submitted in the file were contradictory. It referred the case back to phetrial stage and ordered the
relevant authorities to obtain a new expertise produced by an expert to be recommended by the Slovak
Chamber of Psychologists.

Pursuant to the above instruction the investigator requested the Research Institute of Child
Psyhology and Path@sychology in Bratislava to produce an expertise concerning the disputed issues. The
experts from the Institute submitted a lengthy expertise that was, unlike the previous expert opinions,
drawn up on the basis of an examination of ak ihvolved persons. Before reaching their conclusions, the
experts had analysed also the other available expert opinions. The experts from the Institute concluded
GKFG GKS FFiKSNNa O2yRdzOG RAR y2i L}2aS tredibl&kineS 0 0
02eQa adlrdSYSyidsz IO0O2NRAYy3I (G2 H6KAOK GKS FIFUKSN K
touch his genitals. In connection with the alleged misuse of the child the only incriminating information was
GKS 062@8Q&a Of I foxthed kg pénis KiShe Was ipl&yfidNdhe guitar. It was not possible to
ascertain when, in connection to what and with what frequency this conduct occurred.

After having studied the extensive evidence that had been produced, the investigator discontinued
0KS LINPOSSRAy3da Ay (GKS SyRI 0S0lFdzaS y20KAy3a Ay (K
pursuant to the applicable law. The public prosecutor confirmed the above conclusion with reference to
the expertise produced by the Research Ingétof Child Psychology and Pathsychology in Bratislava.
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¢CKS Ay@SadAalriz2zNI I yR GKS LlzofAO LINRPaSOdziz2zNJ O2yaiR
FAOSNIFAYSR Ay (KS O2dz2NES 2F (KS A yeddthej baded théir2 y A
decision on the expertise of the experts who had examined all the involved persons.

The Court recognized the key role of experts also in similar cases when the issue arose of whether an
inappropriate conduct or a conduct of a double aming of an adult person in relation to a minor child or in
GKS OKAfRQa LINBaSyOS O02yaiAaiGdziSR &aSEdzZ f YraadzaSo
concluded that the domestic authorities had sufficiently investigated the circumstanoesusding the
£t S3SR &aSEdzZ t YA&adaAS 2F G(KS [LILXAOIyiQa azyod ¢KS
NEflGA2y (G2 GKS FLILX AOFy:iQa FT2NN¥NSNJ Kdzaol yR gl a ol
Research Institute, who haduslied in detail the disputed issues including the contradictions present in the
LINS@A2dza SELISNI 2LIAYA2Yya FYyR GKS SELISNI 2LAYyAZYya
light of the particular circumstances of the case, such a decisioiadl ©ot be considered one that would fail
G2 YSSG GKS NBIIANBYSyGa 2F GKS {dFdSQa 26t A3l GAZ2
In its decisions concerning complaints lodged under Art. 127 of the Slovak Constitution the
Constitutional Court concluded aolation of the procedural guarantees under Articlef3he Convention
in several cases.

Ly GKS OFrasS Lo "{ THknn 2y HT hOi206SN)I unno GKS
Constitutional Court under Art. 127 of the Constitution claimimnigr alia a violation of Article 3 of the
Convention. The applicant stated that on 7 July 2002 during a walk he was attacked by two persons from
behind. He felt a strong kick in his back, after which he fell on the ground and they kept kicking him in his
back, head and stomach. During the attack they insulteddiRA NJi & 06 dndl datle tiddattFad K S
g2dzZ RO FBBASSELIAGS (G KS LXK AOFyGQa LXSIHa G2 adz2L) Ia K
offenders continued in the attack and stad kicking him with even more violence and intensity. As a result
of the criminal offence the victim developed movement disorders of the upper and lower limbs, his
articulation and vision worsened, he suffered from balance disorders and walking ingtabidit was
recovered at the neurology clinic for 7 weeks to recover from his injuries.

Albeit the victim identified very precisely the two attackers (he stated their names and the place of
residence) upon filing a criminal complaint on 8 August 2002, thieg#ailed to act and prosecute them,
RSaLAGS GKS FGdFO1SNER ftAQOSR ySIENbe GKS LI AOFy(
investigation in the matter failed to bring the offenders before an impartial court that could decide in the
matter. To prove that the investigation procedure failed to be thorough, the applicant submitted a
adF0dSYSyld 2F (GKS 3ISYSNIf LINRPASOdzi2NRa 2FFAOS:E o8
the investigation were accepted.

In assessing the condins of an alleged violation of the right guaranteed under Article 3 of the
Convention, and mainly its procedural guarantees, the Constitutional Court found that the offence that had
allegedly happened on 7 July 2002 could amount to inhuman treatmentecpiplicant, which is a serious
criminal offence, which had not been investigated until that time. The proceeding enjoys the protection
under Article 3 of the Convention, i.e. protection from inhuman treatment. The applicant on 9 August 2002
fledacrimm £ O2YLX FAy G (G2 GKS . NrdAatl@l L+ t2fA0S 5¢
5SLI NLIYSYyliéod 5SaLIAGS KFE@Ay3a ARSYUGATFASR (GKS 2FTFSy
prosecution in the matter only started on 13 February 208®eit the Police Department had accurate

“5eeSdIAP (KS FAYRAYI 2F GKS /2yadrddziazylt /2dNI L® “{ THkAans
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information about the offenders identified by the applicant and could have obtained a medical assessment
2F GKS LW AOFyGQa AyedaNASaz GKS ONRYAYyIlf LINRaSC
unaccepable by the Constitutional Court from the constitutional perspective. The director of the Police
Department claimed that they were understaffed, that some police officers had left on parental leave or

had found a job outside the police corps, yet the abdacts could not have hindered the compliance with

GKS adrdisSQa 2o0ftA3IlrGA2y (G2 Ay@SadAa3ardsS 2FFSyoSa (K
a speedy manner. An inexcusable delay in launching the criminal prosecution on the part Rdlite
Department was deemed a violation of the procedural conditions by the Constitutional Court, thus
amounting to a violation of the rights under Article 3 of the Conventimregards the assessment of the
procedure of the Judicial Police Office, tbd &S 61 a4 NBFSNNBR (2 GKSY 2y wMmc
only accused on 23 June 2003 and himffender M. K. identified by the applicant was accused as late as

15 April 2004. The investigation procedure from the viewpoint of timeliness and compksewas
assessed also unacceptable by the Constitutional Court from the constitutional perspective. The
Constitutional Court pointed out at some other errors in the proceedings. The applicant raised objections
concerning the classification of the offence well as the investigation procedure and nevertheless was

only interrogated once on 11 March 2003, i.e. at a time when no suspect was yet accused. The suspects had
been identified from the very beginning, yet the first suspect was accused after rieadar after a

criminal complaint had been filed and the second suspect was accused after more than 20 months. The
FLILX AOF yiQa 2 of2IYTRSRY 8 yARS NS/ aiXiSt / 2yaldAGdziazy [
08 GKS DSYSNIf tOR&SODMzIA2Y®E hEXEXR OO yiQa O2YLIH |
confirmed a violation of Article 3 of the Convention also in the procedure of the Judicial Police Office. The
Constitutional Court awarded the applicant a just satisfaction amounting to SK600689,

Inthe casd | 2 Rdz2 @t @ a & (jufigmenPdf 30 NowEnildde@A1G) e applicant alleged that
the domestic authorities had violated her rights under Article 8 of the Convention by the District Court
failing to comply with their statutory oblig&in to order that her former husband A. be detained in an
institution for psychiatric treatment, following his criminal conviction.

The circumstances of the case may be summarized as follows: On 21 August 2001 the applicant's
(now former) husband, A., attked her both verbally and physically while they were in a public place. The
applicant suffered a minor injury and feared for her life and safety. This led her and her children to move
out of the family home and into the premises of a spovernmental orgd A & G A2y Ay Y2 OA OS¢
August 2001 A. repeatedly threatened the applicanter alia to kill her and several other persons.
Criminal proceedings were brought against him and he was remanded in custody. In the course of the
criminal proceedingexperts established that the accused suffered from a serious personality disorder. His
GNBFGYSydad a LA OKAL GNAO K2aLAOLl € gl & NBO2YYSy
convicted A. The court decided not to impose a prison sentence orahdrheld that he should undergo
psychiatric treatment. At the same time, the court released him from detention on remand. A. was then
OGN} YAaLRNISR G2 | K2aLAGFE Ay Y20A0S® ¢KI G K2aLAGL
the Distri¢ Court order it to carry out such treatment. A. was released from the hospital on 14 January
2002. After his release from hospital, A. verbally threatened the applicant and her lawyer. On 14 and 16
January 2002, respectively, the applicant's lawyer amdaplicant herself filed criminal complaints against
him. They also informed the District Court about his behaviour and of the new criminal complaints they had
filed. On 21 January 2002 A. visited the applicant's lawyer again and threatened both hereland h

25ee the finding of the Constitutional Courtldf October 2005.
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employee. On the same day he was arrested by the police and accused of a criminal offence. On 22
February 2002 the District Court arranged for psychiatric treatment of A. in accordance with its decision of

7 January 2002. He was consequently transpoite®d | K2 aLIAGlFt Ay tf SOABSO® ¢
with the Constitutional Court. under Article 127 of the Constitution. The Constitutional Court rejected the
applicant's complaint claiming that the applicant should have pursued an action fqrditection of her

personal integrity before the ordinary courts.

The Court in its judgment of 30 November 2010 held violation of Article 8 of the Convention. As for
application admissibility, the Court considers that the Government have failed to shittwreference to
demonstrably established consistent céae in cases similar to the applicant's, that their interpretation of
the scope of the action for protection of personal integrity was, at the material time, sufficiently certain not
only in theorybut also in practice and offered at least some prospects of success. In making this conclusion,
the Court has also taken into consideration the applicant's personal circumstances, the particular
vulnerability of victims of domestic violence and the needdotive State involvement in their protection.

The Court did not accept the Government's objection as to the exhaustion of domestic remedies in the
F2NY 2F Ly FOGA2Y F2NJ GKS LINRGSOGA2Yy 2F GKB8tol LILI A
GKS NBtSOIryd FFrO0da 2F GKS OFrasS ra ¢Sttt Fa (GKS D2
manifestly ilfounded, the Court finds that the lack of sufficient measures taken by the authorities in
reaction to A.'s behaviour, notably the Dist Court's failure to comply with its statutory obligation to

order his detention for psychiatric treatment following his conviction on 7 January 2002, amounted to a
breach of the State's positive obligations under Article 8 of the Convention to seespect for the
applicant's private life.

As for just satisfaction, the Court awarded the applicant EUR 4,000 in respect of compensation of
non-pecuniary damage and EUR 1,000 in respect of legal costs and expenses.

In the caseV. C. vs. Slovak Repulflicdgment of 8 November 2011) The applicant maintained that
the respondent State had failed to comply with its obligation under the procedural limb of Article 3 to carry
out an effective investigation into her sterilisation. A criminal investigation ineodase should have been
started at the initiative of the authorities after they had been informed about the interference. The general
investigation into the sterilisation of Roma women which the Government had initiated could not be
considered effectiveyi NB aLISOG 2F GKS FLIWX AOFyidiQa 26y OFasSeo {
applicant had not complied with the requirements of Article 3. In particular, the applicant had been placed
in a difficult position as the courts had been bound to exai§i G KS OF &aS 2yfteé& Ay GKS
submissions, and the burden of proof had lain on the latter. Those proceedings had not led to the
ARSYUAFAOIGAZ2Y YR LldzyAaKYSyd 2F (GK2aS NBALRYAAC
arguments. Irtheir view, there had been no breach of Article 3 under its procedural limb, given that the
alleged practice of forced sterilisation of Roma women had been thoroughly examined in the context of the
criminal proceedings initiated by the Government Officel angroup of experts established by the Ministry
2F 1SFHEOUKDP 1ye aLISOATAO 20fA3alFdA2ya AyOdzyoSyia 2y
complied with in the context of the civil proceedings initiated by her.

The Court has found above thite way in which the hospital staff acted was open to criticism, given
that the applicant had not given her informed consent to the sterilisation. However, the information
available does not indicate that the doctors acted in bad faith, with the intengbnllAtreating the
applicant. In this respect the present case differs from other cases in which the Court held that the
domestic authorities should start a criminal investigation of their own initiative once the matter had come
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to their attention. The aplicant had the possibility of requesting a criminal investigation into her case but

did not avail herself of it. She sought redress by means of an action under Articles 11 et seq. of the Civil
Code for protection of her personal integrity. In the contextthe civil proceedings she was entitled to

submit her arguments with the assistance of a lawyer, indicate evidence which she considered relevant and
appropriate and have an adversarial hearing on the merits of her case. The civil proceedings lasted for t
years and one month over two levels of jurisdiction, and the Constitutional Court subsequently decided on
GKS FLILX AOFydiQa O2YLX FAYy(d O2yOSNYyAy3a KSNI NBf S@Iy
Hence, the applicant had an opportunity toveathe actions of the hospital staff which she considered
unlawful examined by the domestic authorities. The domestic courts dealt with her case within a period of
GAYS G6KAOK A& y2i 2Ly (2 LI NIAOdzZ I NJginiet thathéa & Y d |
respondent State failed to carry out an effective investigation into her sterilisation, contrary to its
obligations under Article 3, cannot be accepted. There has therefore been no procedural violation of Article

3 of the Convention.

In the case%dzo I U @& ® { (udg@énd of OvSavdombelr 20D0) the applicant claimed a
GA2TFGA2Yy 2F I NIAOES y 2F GKS /2y@Syidairzy RdzS G2
applicant alleged, in particular, that his house had been $eamtan breach of Art. 84 of the Code of
Criminal Procedure and that the house search had been unfounded. The Constitutional Court addressed the
F LILJX AOIFyiQa AYRAGARdzZ f 202S00GA2ya o6laSR 2y | 02Y
Constituional Court dismissed the applicant's complaint in March 2006. The Government objected that, as
regards the justification for the search order and the search of the applicant's house on the basis of it, it
was open to the applicant to seek redress befdne triminal court dealing with the case, as indicated in
the Constitutional Court's decision. The Court notes that the original criminal proceedings were
discontinued at the prdrial stage. It was therefore impossible for the applicant to claim any radoefore
a criminal court as suggested in the Constitutional Court's decision.

As regards the merits of the application, the Court found that the search had a basis in the domestic
legal system, namely Articles 82 et seq. of the Code of Criminal Proceddmesover, that it was
conducted in connection to a crime investigation, i.e. the search had pursued the legitimate aim of
preventing crime. The Court noted that the applicant was in the position of an injured party in the context
of criminal proceedingg ¢ KS / 2dzNIi A& y2i4 LISNARdzZ RSR o6& GKS 32¢
namely that the authorities presumed that the applicant might decline to submit the painting out of fear
that he would be unable to obtain damages from the perpetrators of ¢hiene. The applicant had no
apparent reason for refusing to amperate with the prosecuting authorities and thus exposing himself to
the risk of a sanction, possibly a criminal one. The Court noted that the subsequent developments are in
line with the aboe consideration because one and a half months later the police contacted the applicant
and requested, under Article 78 of the Code of Criminal Procedure, that the painting be handed over to
them. The applicant complied with the request immediately. TherOuoated that the scope of the search
was limited to a visual examination of the premises, and that it was carried out in the presence of a third
person who was not involved in the case. The Court nevertheless considers relevant the applicant's
argument trat the presence of the police at his house could have repercussions for his reputation. The
Court concluded that the search of the applicant's house, carried out without sufficient grounds, when the
applicant was not suspected of any criminal offence baswn injured party in the criminal case in issue,
gra y2i aySOSaalNE Ay | RSY2ONIGAO &a20ASGeéd ¢KS
Convention.
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Some rights of crime victims under Article 6 of the Convention (right to a fair trial)

ofé& GKS F00dzaSR LISNBR2Y YIé& 0SS (KS adzneSOd 27 i
Convention. The injured party (crime victim) does not have any rights in the criminal proceedings under
Article 6, insofar as its applicability is basedron ¢ ONRA YA Y| f | OOdzal GA2yé 2F |
right to instigate the prosecution of a third person. If a private legal action is admissible by the legal system
concerned, in which damages in connection with the criminal offence may be daioreurrently or if
such claims may be raised in adhesive proceedings, Article 6 section 1 is applied in respect to the injured
LI NI & Ay GKS GOAQGAf LI NIi¢o

Inthecasd 2 3S6S1 YR 2iKSEgméni o 21{ Diecr@ber]2010) $heJdpplicaht®
were clients of a private nebanking investment company SUN, a.s. and sued the Slovak Republic for a
violation under Article 6 section 1 of the Convention in respect of undue delays in the criminal proceeding,
in which they claimed compensation of damagé&s al 3aANA SPSR LISNE2yad ¢KS I LI
damages were later excluded by the Supreme Court from the criminal proceeding and they were referred
G2 OAQGAf LINPOSSRAy3Iad Ly GSNX¥Ya 2F GKS A gachablel (A0
GAYSE NBIdANBYSyiGs GKS LI AOIyGa 202SOGSR dzy RSNJ
effective remedy available on the national level. The applicants lodged a complaint with the Constitutional
Court on a violation of theirrigic G2 | KSFNAYy 3 daoAdK2dzi dzy2dzadA FASR
In August 2002 the Constitutional Court declared the complaint inadmissible. It observed that the primary
aim of criminal proceedings was to detect criminal offences and to pupé&petrators and not to
determine aggrieved parties' claims for damages. Aggrieved parties' claims for damages were of a private
law nature and were predominantly to be asserted before the civil courts.

In its judgment of 21 December 2010 the Court dedtare RYA &daA0f S GKS | LILX
concerning the unreasonable length of proceedings. The remaining part of the application was declared
AYFRYAdaA0fSd ¢KS /2dzNIi RAA&AFINBSR gA0K GKS 3208
Convention was inaplicable to the present case due to the fact that the applicants had been excluded with
their individual claims for damages from the criminal proceedings. In this regard the Court noted that until
a decision was adopted by the Supreme Court to excludénjnesd parties from the criminal proceedings,
the applicants had a right to have their individual claims for damages resolved within a reasonable time.
Furthermore, the Court considered that in the instant case the length of the proceedings was exardsive
FrAESR (G2 YSSG GKS aNBFrazyloftS GAYSE NBIJdANBYSyGd
the Convention. Having examined all the material submitted to it, the Court considers that although the
length of the criminal proceedings hasdmein part due to the complexity of the case, the Court cannot
disregard the fact that it took over two years and three months to set up a special investigation unit. Delays
in the pretrial stage were also acknowledged by the Bratislava V District @ffiteblic Prosecution. The
Court awarded the applicants a total of 56,150 EUR in respect of compensation-pEooniary damage
and 63.50 EUR in respect of administrative expenses. The Court dismissed the remainder of the applicants'
claim for just satisfction.

W 5N al NAOF t ANRBON]1 2@t 3 3Syid 2F GKS {2011 wSLl:
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{ OF 62 YANI . dzO1 Y I Broteatiorifof Vigtimyg af Sriik idhg \liehv of the Directive 2012/29/EU
establishing minimum standards on the rightsupport and protection of victims of crime in the
European Union and the Directive 2011/99/EU on the European protection order

Introduction

Protection of the victims of crime has been recently become one of the most outstanding issues
relating to the evolution of the criminal proceedings in the fields of legislation and practice. Strengthening
2F GKS @GAOGAYAQ LINE G StandakdBeftingkn damestiS I6gal syBtend, dzsoneliSa®an 2 F
the UE level. In the latter respect attention must be paid to two directi@sective2012/29/EUof the
European Parliament and of the Council of 25 October @6tEblishing minimum standards on thights,
support and protection of victims of crime, and replacing Council Framework Decision 2001/Z3@#3tHA
Directive 2011/99/EU of the European Parliament and of the Council @et8mber 2011 on the
European protection ordéf.

The indepth analysis b both of aforementioned legal acts, as well as others instruments for
protection of victims, has to take into consideration a basic fact, that the criminal proceedings, as
traditionally understood, has not been tailored for protection and support fortiegims. Its first and main
goals are focused on collection and verification of evidence, the findings relating to the deed in question as
to the person of the perpetrator, fixing the guilt amdpotentially ¢ the penalty. The protection of victims
has usé to be deemed a secondary purpose of the criminal proceedings. Thus, it should be considered
whether it can become its equivalent goal, together with all the issues relating to the perpetrator. Bearing
in mind that these goals require sometimes specifigprmach and measures, applied during the
proceedings, it should be also examined if the protection of victim can be exercise without prejudice to
efficient counteracting and fighting criminality.

¢KS 9! Qa tS3aIf SY@ANRYYSeynisoficifme NSt | GA2y (G2 LINRG !

The need of setting the standards for protection of victims of crime at the EU level, is deemed a side
effect of successful establishment an area of freedom of movement and residence, from which citizens
benefit by increasingly travellingtuslying and working in countries other than those of their residence. The
removal of internal borders and the increasing exercise of the rights to freedom of movement and
residence have led as a consequence to an increase in the number of people who bectmeg of a
criminal offence and become involved in criminal proceedings in a Member State other than that of their
residence’

First comprehensive standasktting instrument in this field was the Council Framework Decision
2001/220/JHA of 15 March 20@h the standing of victims in criminal proceeditfg®lonetheless, time has
shown that this pioneer endeavor to introduce common UE standards of protection of victims of crime did
not succeedThe report prepared by the Commissibpointed out thatthe aimof harmonizing legislation
intheFASER 2F @GAOUAYAQ NAIKGEA KIFIR y2d 0SSy | OKASOSR

%0J L 315, 14.11.2012, p. 57.
*0J L 338,21.12.2011, p. 2.

3. Buczma, An overview of legal acts on proteatiovictims of crime in the view of the adoption of the Directive
2012/29/Elestablishing minimum standards on the rights, support and protection of victims of arithe European Union, ERA
Forum,Vol. 14, Issue 2, p. 235, September 2013.

®0J L 82, 22.30P1, p. 1.
" COM (2009) 16 final, 20.4.2009.
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many cases the Member States tried to transpose the Framework Decision uskingndorg instruments,
such as: guideies, charters and recommendations. Therefdiees effect of the implementation ofthe
Framework Decisioaf 2001 wa deemed unsatisfactory.

Outside of the judicial cooperation in criminal matters, Council Directive 2004/80/EC of 29 April 2004
relating to compensation to crime victinisintroduced a system, which allows victims to obtain
compensation in another Member Staté However, this afford itself, as covering merely one specific
NEBALISOG 2F GKS @GAOGAYAQ LINEGS @GithinZaysdtisfagtonamagner@ith? dzi f ¢
such complex and multifaceted question.

In 10 and 11 December 2009 the European Council adopted so called Stockholm Programme. The
2FFAOALE GAGES 2F GKIG R20dzYSyid 61 a oAy SgBRISYW LYR
paper, the Commission and the Member States were requested to examine possible improvement
legislation and practical support measures for the protection of victims, including for victims of terrorism,
as a priority®.

The need to take spe@faction in order to establish a common minimum standard of protection of
victims of crime and their rights in criminal proceedings throughout the European Union was highlighted
also inthe Resolution of the European Parliament to the Council on the deweént ofa European Union
criminal justice are® In this paper the European Parliament called for the adoptiba comprehensive
legal framework offering victims of crime the broadest protection, including adequate compensation and
witness protection, ntably in organised crime cases. Moreover, in the Council Conclusions on a strategy to
ensure fulfillment of the rights of, and improve support to, persons who fall victim to crime in the European
Union® adopted in 2009, the necessity to develop victinpmart was stressed. Finally, the Resolutam
a roadmap for strengthening the rights and protection of victims, in particular in criminal proceedings,
adopted by the Council, during the Hungarian Presidency in 2011, provided for a list of concretetactions
be undertaken in the EU to that el The following measures were provided in this document:

Measure A: Directive replacing Council Framework Decision 2001/220/JHA,;

Measure B: Recommendation or recommendations on practical measures and best practices
relation to the Directive set out in Measure A;

Measure C: Regulation on mutual recognition of protection measures for victims taken in civil
matters;

Measure D: Review of the Council Directive 2004/80/EC (in order to assess whether existing
proceduresfor the victim to request compensation should be revised and simplified, and to present any
appropriate legislative or nelegislative proposals in the area of compensation of victims of crime);

%g, Buczma, ibidem.

%0J L 261, 6.8.2004, p. 15.

W88y 1o YdzOl ezall |1 o3 2allfye 26al N LRaAGSLIRSFYAL (FNYyS3I2 &
2008, p. 64.

10193 C 115, 4.5.2010, p.1.

192 hocumentiNI/2009/2012.

193 pyplished on the website of the Council:

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/110726.pdf
104

Published orthe website of the Council:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/122529.pdf
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Measure E: The Commission has been invited to propose thr&®Rggommendations practical
measures and suggest bgwiacticesto provide guidance to Member States in the process of dealing with
the specific needs of victims.

Taking due account of the urgent need to make the rights of suspects and accused on one side and
victims on the other side, the European Commission submitted on 18 May 2011 a package of instruments
aimed at improving the current system of protection oftwits. The package included a Communication on
protection of victims of crime as well as tReoposal for a Directive establishing minimum standards on the
rights, support and protection of victims of crifffeand the Proposal for a Regulation on mutual
recoqnition of protection measures in civil matters (hereinafter referred to as EPO in civil m#fieFée
package poses necessargmponentwhich aimsto supplement the horizontal mechanism to protect
victims and strengthen their rights. It supplemented thetiative taken by the Member States for a
Directive on the European Protection Order, which concerns the mutual recognition of protection measures
taken in criminal matters. The Directive of the European Parliament and of the Council 2011/91/EU of 13
Decenber 2011 on European Protection Order, adopted under the Polish Presidency in 2011, established a
mechanism Howing a judicial or equivalent authority in a Member State, in which a protection measure
has been adopted with a view to protecting a persoraiagt a criminal act endangering his life, physical or
psychological integrity, dignity, personal liberty or sexual integrity, to issue a European protection order
enabling a competent authority in another Member State to continue the protection, followiimginal
conduct, or alleged criminal conduct.

The main features of the Directive establishing minimum standards on the rights, support and
protection of victims of crime

Definitions

Article 2 contains definitions applicable for the purpose of this Diirecsuch as the definition of a
victim (Article 2.1 letter a and of family members in Article 2.1 letter b)

In addition, a distinction is made between family members of a victim whose death has been directly
caused by a criminal offence and who hasexgffl harm as a result, and famityembersof victims who do
not fall within the definition of victim, but still are granted a number of the rights under this Directive.

During the working group meetings a majority of Member States agreed that family miersheuld
be defined by national law. This view was strongly opposed by the Commission.

Since the very beginning of negotiations, delegations have stressed the need for limiting the number
of family members of victims pointing out that the notion of "fdyninembers" would potentially include a
large number of persons. Member States' concerns were related to, in particular, that the course of
criminal proceedings might be affected, the likely delay of proceedings and the additional administrative
burden am increased costs. In cases of large families, internal conflicts of interests between family
members, cases concerning sexual abuse involving family members, the number of family members who
would be granted the rights under this Directive might haveediimited.

The compromise worked out by the Council and approved by Ebeopean Parliamenallows
Member States to establish procedures aimed at determining which family members of deceased victims
may have priority in relation to the exercise of thehtig) under this Directive. This means that Member

1%%cOM(2011) 275 final, 2011/0129 (COD).
% Hocument10613/11 COPEN 123.
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States may additionally establish procedures limiting the number of family members who otherwise would
have rights under this Directive (for instance the right to access victim support services).

Access to gecific rights depending on the role of victims in the criminal justice system of Member
States

The role of victim in the criminal justice system varies in each Member State, depending on the
national system. There are namd{yember Statesvhere thevictim playsan important role in criminal
proceedings and whertheir status is equal to quarantines granted for suspects or accused. Nevertheless,
there are also systems where the role of the victim is rather poor and may be limited only to the role of
witnessor to a participantin the proceedings, excluding the position as a party. Therefore, to cover the
solutions provided for in the legislation of Member Stateshere were described some criteria in order to
define the role of the victim. The criteriaeaas follows:

- the national system provides for a legal status as a party tatimeinal proceedings;

- the victim is under a legal requirement or is requested actively participate in criminal
proceedings, such as witnesses; or

- the victim has adgal entitlement under national law to actively participate in criminal proceedings
and is seeking to do so, where the national system does not provide for a legal status as a party to the
criminal proceedings.

Thus it was possible to reach the compromnisethe definition of the role of the victim in relation to
the following rights: right to information about the case (Article 6), to interpretation and translation (Article
7), right to have any decision not to prosecute reviewed (Article 11), right mobrgisement of expenses
(Article 14), right to appoint a special representative for the child victim if the holders of parental
responsibility are precluded from representing the child (Article 24 let.b

Definition of vulnerable victims

This definition and cpe of rights granted to this specific category of victims caused intense
discussion since the very beginning as to whether establishing a presumptive list of vulnerable victims was
the right approach. The necessity to establish an individual assessméntitide specifizictims inthe
above mentioned category was mosthe preferred solution for theMember Stateslt had beenstressed
that any victim could be vulnerable, and a mechanism of individual assessment to determine whether this
was the case should be established.

The Commission proposed to make a presumptive list of vulnerable victims. Nevertheless, many
delegations bjected strongly tohavingany categories which criteria were to be used, some wanted to
include victims of terrorism or victims of domestic violence as well as victims of other types of crime just as
severe. Many supported the individual assessments laasis, to be carried out in accordance with national
procedures on a caday-case basis. The latter position was the gro@mdthe compromise reached by the
Council No exemplification of vulnerable victims was specified in the operative part of theatekthe
specification of them was inserted in the preamble.

This approach had been changed in trilogue witleEuropean Parliamentlue to the strong
opposition oftheEuropean Parliamerdnd led to the change of the notion of this category of victims. The
term vulnerable victim$ias been replaced by the notion wittims with specific protection needalso the
categories of victimsvho may be covered by this notion were specifiddl.this regard were mentioned
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victims of terrorism, organised crime, humatrafficking, genderbased violence, violence in a close
relationship, sexual violence, exploitation or hate crime; and victims with disabilitidevertheless, the
mechanism of individual assessment remaineg¢hanged and it shouloe based on:

(a) the pesonal characteristics of the victim
(b) the type or nature of the crime; and

(c) the circumstances of the crime

In the context of the individual assessment, particular attention shall be paid to victims who have
suffered considerable harm due to the seitg of the crime; victims who have suffered a crime
committed with a bias or discriminatory motive which could, in particular, be related to their personal
characteristics; victims whose relationship to and dependence on the offender make them partigularl
vulnerable. For the purposes of this Directive, child victims shall be presumed to have specific protection
needs due to their vulnerability.

Genderg based violence and violence in close relationship

In the opinion of the European Parlimanet the proiect of victims of gendelbased violence and
violance in close relationship was very important. In this respect the Stockholm programme had been
revoked as both categories of victims were mentioned as the most vulnerable victims.

The Stockholm programme mgons this category of victims explicitly in section 2.3.4, stating that
those who are most vulnerable or who find themselves in particularly exposed situations, such as persons
subjected to repeatedviolence in close relationships, victims of gender haskthce, or persons who fall
victim to other types of crimes in a Memb8tate of which they are not nationals or residents, are in need
of special support and legal protection.

In order to reach the compromise with the EP, there had to be found a soloti how to deal with
victims of gendebased violence in the context of the Directive. In the preliminary part of the trilogue the
9dzN2 LISFY t NI AIFYSYy(d AYyaiandedoR aXSyR KIANRRK ySHEES MRISSE A v A (
NB t | { AnBluded ihkhedeperative part of the text (Article 2). The Member States strongly opposed this
approach. In the course of the negotiations the European Parliament agreed on having the definion of both
categories of victims mentioned elsewhere in the Dingztas long as the issue would be sufficiently
covered and the necessary assistance, support and protection to this type of victims is provided.

¢KS 9dzN2LISFY tFENIAFYSYyidiQa NBljdzSald KIFIR oy YSi
violence andviolence in close relationship in Article 9.3 dealing witBupport available from victim
support servicé's(targeted and integrated support for victims with specific needs), in Article 22.3 which
exemplifies victims with specific protection needs, inidd 26.2 which relates to the obligation imposed
on the Member States to provide the -@peration that aims at reducing the risk sécondary and repeat
victimisation in particular concerning victimsgegnderbased violence" and of violence in closeat®nship
as well as by adding explanatory recitals describing the phenomenon of geasled violence" and of
violence in close relationship(recital 17 and 18). The recitals had been aligned to the Council of Europe
Convention of 7 April 2011 on prevemgi and combating violence against women and domestic violence.
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The main achievements resulting from the adoption of the Directive 2012/29/&U

The above presented rights were of particular importance to the Member States, to the
Commission and to the European Parliament. However, it does not mean that the other rights set out in
the Directive were less crucial. Notwithstanding, during the negaiiss they had not caused so much
problems as those specified above.

In general all rights covered by the Directive are targeted to all victims. Nonetheless, there are
some examples where only specific types of victims may be provided with some of thglses.r Their
application may be limited due to the following reasons:

free of charge access to interpretation and translation granted to victims who do not understand or
speak the language of the criminal proceedings concerned, upon their reqheistd 7 of the Directive
2012/29/EU). However, access to interpretation and translation may be applied in case a victim requested
to do so as well as be limited to the specific information such as in case of translation to a final judgment in
a trial or toinformation enabling the victim to know about the state of the criminal proceedings, unless in
exceptional cases the proper handling of the case may be adversely affected by such notification;

right to legal aid is restricted only to victims having status of gigs to criminal proceedings which
means that this right applies only to those Member States where exists a possibility to be a party to the
criminal proceedings exists under the national law (Article 13 of the Directive 2012/29/EU);

the legal possibilitfo be reimbursed of expenses incurred as a result of participation in criminal
proceedings is limited only to victims playing an active réididle 14 of the Directive 2012/29/E)J This
means that Member States are required to reimburse only necessgugnses of victims in relation to their
participation in criminal proceedings and should not be required to reimburse victims' legal fees. The
Member States may also impose conditions in regard to the reimbursement of expenses in national law,
such as timelimits for claiming reimbursement, standard rates for subsistence and travel costs and
maximum daily amounts for loss of earnings (recital 47 of the preamhleet®irective 2012/29/EY}

some rights are designated only to victims who are residents inasttMember State than that
where the criminal offence was occurred. This gives tizenake a complaint to the competent authorities
of the Member State of residencein case a victim has not done it in the Member State where the offence
occurred (if they wes unable to do so in this Member State or, in the event of a serious offence, as
determined by national law of that Member State, if they do not wish to do so). Those victims shall have
recourse to the provisions laid down in the Convention on Mutual fss&ie in Criminal Matters between
the Member States of the European Union of 29 May 28 hearing to be provided with use of video
conferencing or telephone conference calsticle 17 of the Directive 2012/29/E})

Although there have been mentioned swe limitations in the applications of specific rights to all
victims, the general assessment of the content of the Directive 2012/29/EU is obviously positive. The
comparison with the Framework Decision 2001/220/JHA does not leave any space for doubtdhthat
5ANBOGADS HAMHKH®MKY! A& I Y2RSNY FyR Iy STFSOGACL
Awareness of rights covered by the Directive allows a victim to understand the criminal proceedings and to
be understood. This may be achieved also oy &ccess to the interpretation and translation. All those
rights are particularly important for victims travelling throughout Europe. We have to bear in mind that
everybody might fall into crime in a foreign country. Therefore, the awareness of beingedréa a

75 Buczma, op. cit. passim

%803 € 197, 12.7.2000, p. 3.
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respectful and sensitive manner in the host country in the same way as in the country of origin facilitates
the quality of travelling and of living in different EU countries.

The Directive improves not only the rights of EU citizens but alsactiths of crimes committed
GAGKAY (GKS 9! S@Sy AT GKSe 02YS FNBY 20KSNJI O2dzyi
also positively change the view of how the EU is perceived outside of Effrope

The main features of thd®irectiveon European protection order

The European protection order (EPO) Directive has been the initiative of the group of the Members
States, namely Belgium, Bulgaria, Estonia, Spain, France, Italy, Hungary, Poland, Portugal, Romania, Finland
and Sweden. The origihalea came up from Spain and the work started under Spanish presidency. It was
completed under Polish presidency with adoptiDirective 2011/99/EU of The European Parliament and of
the Council of 13 December 2011 on the European protection order.

The sope of the EPO Directive

The EPO Directive does neither create obligations to modify national systems for adopting protection
measures nor does create obligations to introduce such measures into domestic laws of the Member
States. It introduces the mechamnn for mutual recognition of the measures already existing in the national
legal systems. The European legislators were fully aware that the models of protection of victims in the EU
Member States differ, as they stem from different legal traditions. Nihebess, every single Member State
developed its own procedures for protection of victims, by applicatioq called protection measures, aim
ALISOATAOLITEE G2 LINRPGSOG F LISNE2Y F3IFAyad I ONRYAY
phya A Ol £ = LJAeOK2t23A0Ft |yR aSEdzadt AydGdSaNnides +a s
aim to prevent new criminal acts or to reduce the consequences of previous criminal acts. These personal
rights of the protected person correspond tifundamental values recognized and upheld in all Member
States.

The EPO Directive applies to protection measures adopted in criminal matters, and does not
therefore cover protection measures adopted in civil matters. This solution was adoptedirafiepth
discussion, resulting in the concept of introducing two separate instrumerO and civil EPO, now
covered by the Regulation (EU) No 606/2013 of 12 June 2013 on mutual recognition of protection measures
in civil matters™. Tackling a great divsity of protection measures systems in the Member States, the
European legislator provided that the Directive should apply to any protection measure, if available during
criminal proceeding. For a protection measure to be executable in accordance wititbégive, it is not
necessary that given measure was adopted by criminal court. Just the opposite, nor is the criminal,
administrative or civil nature of the authority adopting a protection measure relevant. Thus, the nature of
the proceeding has soletifie decisive influence on possibility of issuing the EPO, no matter which authority
is competent to impose protection measure under domestic law.

According to Article 5 of the Directive, an EPO may be issued when a protection measure has been
previously @opted in the issuing State. It creates complex thesteps procedure, consisting of (1)
adoption of a protection measure, (2) issuing an EPO and (3) recognizing and executing it by executing

1%%SeeS. Buczm® dzNR LIS2a 1A S aidt yRE NR& L2 aqyt21a56 INg A, daiiiokafdBf@Aa{1)2014, p.LIN S & G t
23.
10057 L 181, 29.6.2013, p. 4.
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state. Nonetheless, the Directive does not cover all the miid@ measures, existing in the Member States.
Its scope is confined to the following prohibitions or restrictions:

(a) a prohibition from entering certain localities, places or defined areas where the protected person
resides or Visits;

(b) a prohibition or regulation of contact, in any form, with the protected person, including by phone,
electronic or ordinary mail, fax or any other means; or

(c) a prohibition or regulation on approaching the protected person closer than a prescribed
distance.

It must be stressed that¢ however the Directive was adopted as the instrument of judicial
cooperation in criminal matterg the authorities involved at all three steps of the procedure need not to be
merely the courts competent in criminal matters. The aforememéd rule of the irrelevant nature of the
body adopting a protection measure, applies also to all further steps of the EPO procedure. It means that
EPO can be issued and recognized not only by criminal court, but also by a civil one, as well as by an
administrative bodyg depends on the institutional structure of protection of victims in the given Member
States. Therefore, in relations between some EU States it may occur, that only connector between the EPO
procedure and the criminal justice system is thae protection measure was adopted in respect the
ongoing criminal proceeding, however none of the typical criminal justice bodies, as police, prosecution
service or judiciary, were involved. It is clearly explained in Article 9(1), which if fine readd &st 2 gayY & ¢
SESOdziAy3a {GFGS Yre LWIXes Ay | O02NRIFIyOS sAlGK AGa

EPO follows a victim

One of the most important feature and peculiarity of EPO is that the order follows a victim. So far,
the instruments basing on the mutual recognition of the criminal decision provided the transmission of the
decision or order after the perpetrator, to the state where he or she moved to, intended to move or was
supposed to be moved. In this case however this mo@el been entirely altered, which implies serious
consequences for the general concept of the instrument and a relevant procedure.

Firstly, EPO may be transmitted to more than one executing state. It may be caused by living
conditions of the victim, whil@e or she moves to one country agdor instanceg works in the other. This
Oy 0SS |y A&aadzS SalLlSOArftte Ay (GKS 02NRSNI OAGASa
provided in both countries (in the given examgl@oland and Czech Rdgic).

Secondly, EPO may be issued basing on the decision which was not originally rendered by the
authority of the issuing state. EPO mechanism covers also the situation when the judgment comprising
given protection measure was delivered by one state] ¢hen transferred to the other one, who decides
afterword to issue EPO on its basis. Thus, the source of the protection measure may be the decision which
is as well either delivered or solely executed by the issuing state.

The grounds for issuing of ERP

According to Article 6(1) of the Directive, a European protection order may be issued when the
protected person decides to reside or stay or already resides or stays in another member state. The
competent authority in the issuing state shall take intaunt, inter alia, the length of the period that the
protected person intends to stay in the executing state and the seriousness of the need for protection. It
must be however considered, that aforementioned conditions are solely demonstration, therdfere
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issuing authority may decide upon issuing EPO on the basis of different premises too, if they imply a need
for doing so.

EPO cannot be issued ex officio, on the own motion of the issuing authority. As the protection
measures cannot be executed agaitisé will of protected person, his or her motion is needed in any
situation.

Execution of EPO and breaching its conditions

The EPO is generally executed under the laws of executing state. The laws of various member states
are however different, that may azise specific problems, especially in the case of breaching of the
obligation imposed in the protection order. The result of breach may significantly vary in the Member
States, depends on their legal standards. Therefore the Directive provides for theabeloster of feasible
solutions, that can be applied in such case (see Article 11). The executing authority may then

(a) impose criminal penalties and take any other measure as a consequence of the breach, if that
breach amounts to a criminal offencedsr its the law of the executing state

(b) take any nofcriminal decisions related to the breach, or

(c) take any urgent and provisional measure in order to put an end to the breach, pending, where
appropriate, a subsequent decision by the issuing State.

If however there is no available tool at national level in a similar case that could be taken in the
executing state, its competent authority shall at least report to the issuing authority of the any breach of
the protection measure described in the EPQOmbich it is aware. This option should be considered as the
last resort measure, bearing in mind that exchange of information, even the swiftest one, will not provide
real and material protection for the protected person pending quite a period of time.

V. Conclusions

The need of increasing standards for protection of victims in respect of criminal proceedings is out of
discussion now. Aforementioned instruments are ones of many possible and required steps in this
direction. The protection of victims shalbecome an essential element of operation of judicial authorities,
both at national and at European level. The way the victims are treated by the authorities will often
determine the perception of effectiveness of the EU justice systems in the eyes plitiie. Taking into
account that already nearly 12 million EU citizens live in another Member State than their country of origin,
this is of crucial importance. Hence, by proper implementation of the Directives the Member States shall
demonstrate to theircitizens that the new standards of their treatment established by them were worth
waiting for. The Directive itselimay boost the protection of victims but significant improvement of
GAOGAYAQ LINEBGSOGA 2 sheraid dedmplefe2inipente@atididfihis Didettite aszyelh ds €
the Directive onEPO.Only then wecan expect the establishment of a consistent and comprehensive
mechanism of the protection of victims which enables them to be provided adtiesdo the same rights
irrespectiveof their nationality andheir place of residence.

Having said that it has to be pointed out at this point that if the expiry date for the implementation
of a directive has passed and the directive is clear and unconditional, an individual may redydinettive
against the stat€”. This is another aspect of the responsibility of the Member State concerned in case it
has not transposed or applied the Directives correctly. The Lisbon Treaty has strengthened the EU's
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competence in the criminal justice axeThis means that the Commission can bring an infringement case
against that Member State. Any citizen can complain about poor application of the rules and this makes this
instrument a very strong tool for victims to enforce their rigits

Settingout of O2 YY 2y YAYAYdzy adlyRFNRA 2F GAOGAYAQ LINE
to the national justice systems of the Member States in criminal matters which may give rise to more
effective cooperation in criminal matters in the EU. Therefore, tlamdards laid down in both Directives
should also imply more efficient combating of tramsrder criminality™®.

12506 speech of F. Le Bilii NBY 3G KSy Ay 3 @A, CREECH2011/NIOPrVidad atithé VietidzSEppds Europe
O2yTSNBaIOE ydE OAOGANSCW2HAHRGAYANSYSYINI OKS 9! RANBIREMIS 2y GAC
Brussels on 26 November 2012,

Mr 88y 1o DNISEIF1S ¢ hadNRLRfAa|lAS {8&aGSY LINI 6 ! yAA 9dNRLIS23A
t. XI., Warsawa 2011, p. 141.
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Martin Bargel:Satisfaction and its Importance for the Victim in Criminal Proceedings

The term satisfaction is not directly found either in tReiminal Code or in the Code of Criminal
Procedure. It is, however, an inseparable part of court proceedings and it is most markedly manifested in
cases when the court has to decide about punishment and compensation for damage.

Satisfaction is a certain redress for the victim for the suffering caused to them by the criminal
offence.lt can be expressed as:

Moral satisfactionof the victim in the form of a court decision finding the offender guilty, however,
in particular in the &rm of imposing a just punishment;

Moral conductof the crime offender towards the victim (e.g. apology, pleading guilty and sincere
expression of remorse over the crime and its consequences, etc.);

Pecuniary damage compensatido the victim who incurredodily harm as a result of the crime, in
the form of pecuniary compensation for the harm and compromising of social position;

Pecuniary damage compensatiaio the victim, who incurred property damage as a result of the
crime, in the form of its pecuniaigompensation or restoration of the thing into its original condition (e.g. if
the crime involved theft or inflicting damage upon a thing belonging to another person, etc.),

Pecuniary damage compensatido the victim who incurred moral or other damage,the form of
non-pecuniary damage compensation within the scope as stipulated by the judgment in the statement on
damage compensation (e.g. if the crime involved rape, etc.).

1. Moral satisfaction of the victim by imposing a just punishment

I know from mymany years of courtroom experience what a huge meaning the imposition of a just
punishment upon the offender has for the victim, in particular in cases when the victim suffered moral or
other harm.

This mostly involves cases of survivors of the deceasedwas killed in a violent crime, or victims of
sexual crimes, victims of abuse or victims of defamation or perjury, etc. To put it simple, victims of crimes
not involving property damage. For such victims, satisfaction in the form of imposition of@ujuishment
I OljdzANB& |y SEGNI2NRAYIFNES AF y24 GKS Yz2ad AYLRI
expectations as for the type and duration of punishment that should be imposed upon the offender are
inappropriate, as their view, especially tiregard to the duration of the prison sentence, is mostly
dzy A £ I 0 SNI € FYR AYyFtdzSYyOSR o6& (GKS o0A0fAOLf aly S
punishment, however, the court has to take all criteria set forth by the law into consideratimhin doing
so it shall consider both the interest of the victim as well as appropriateness of the punishment for the
offender from the aspect of its tailoring as well as proportionality to the actual crime and its consequences.

The Slovakian Criminab@e defines the purpose of punishment in the provision of Section 34(1),
pursuant to which punishment shall ensure protection of the society against the offender by preventing
them from committing further crimes and by establishing conditions for educdtingoffender to lead a
decent life, and at the same time by deterring others from committing crimes; the punishment at the same
time expresses the moral condemnation of the offender by the society.

Punishment is a measure of state force imposed upondtfiender for the crime they committed by
competent courts on behalf of the state, on the basis and within the limits of the law, following a
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prescribed procedure. This definition expresses the principlaolfa poena sine lege, sine crimine, sine

judicidd @ t dzy AAKYSyd Fa | £S3rt O2yaSljdsSyoS 2F ONRYS

of personality of punishment) to ensure the least impact on their family (Sec. 34( 3) of the Criminal Code).
Punishment is one of the means of meeting thepose of the Criminal Code. This also determines

its function in those directions where the law for protection of the society shall operate, both with regard

to protection against the crime offender being the subject of the repression element (premenfio

criminal conduct) and of the individual prevention element (education to lead a decent¢life

rehabilitation), as well as with regard to other members of the sodigigtential offenders, with regard to

whom the general prevention element is appliggtiucational impact of the punishment on other members

of the society).

Thus, protection of the society is ensured via two elemeritse element of force (repression) and
the element of education. As a matter of principle, both elements come into haylteineously in each
punishment, provided that the importance of proportionality between criminal repression and prevention
shall be kept in mind.

Protection of the society against crime offenders, including protection of rights and freedoms of
citizens,makes the punishment a means of sedffence of the society against crimes. At the same time,
punishment must not be a means of addressing other societal challenges. Therefore, the Criminal Code is
grounded on the idea that the fundamental purpose and Igofpunishment is to protect the society
against crimes and their perpetrators.

Individual prevention rests upon creation of conditions for education of the convict to lead a decent
life. General prevention shall ensure both deterring of other poteraféénders from committing crimes,
as well as reassurance of the feeling of legal certainty and justice in other members of the society. A just
and timely imposition of punishment communicates to other members of the society that the conduct for
which the mnishment was imposed is unlawful and undesirable, it warns them against committing crimes
and enhances the feeling of legal certainty and of the rule of law. The Criminal Code is based on the unity of
individual and general prevention, assuming that bottthese elements complement and condition each
other. As a matter of principle, any disproportion between the different types of prevention results in
insufficient educational effect of the punishment both with regard to the crime offender as well as with
regard to other members of the society.

Of course, punishment shall also express the moral condemnation of the offender by the society.
Thus,punishment includes both the social condemnation, negative assessment of the offender and their
offence, both inlegal and ethical terms.

Another provision to be applied by the court in its considerations regarding the imposition of
punishment is Sec. 34(4) of the Criminal Code, pursuant to which, in determining the type and scope
(duration) of punishment, theaurt shall consider in particular the manner of committing the crime and its
consequence, fault, motive, aggravating circumstances, mitigating circumstances and the person of the
offender, their situation and the possibility of their correction.

The scop of punishment shall refer both to stipulation of the punishment within the limits of
severity of sentence where the punishment is quantified in this way, as well as to stipulation of various
modalities or content of the punishments, if the court is tagkeith such stipulation (e.g. determination of
the type and scope of unlawful conduct, scope of assets to be confiscated by the state, stipulation of
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conditions, restrictions for a punishment expressed as prohibition of stay/residence, for conditional
sentence). It is the very range of the statutory severity of sentence for certain punishments that allows and
at the same time obligates the court to tailor the punishment to be imposed. In stipulating the severity of
the sentence imposed, the court shall cades any and all circumstances set forth in the provision of Sec.
34(4), (5) of the Criminal Code.

There is a strict duty imposed upon the court by the Slovakian Criminal Code to consider mitigating
andaggravating circumstances as regulated in Sec. 3Beo€Criminal Code in connection with stipulating
the severity of the sentence. This duty is not only formally declared. As a matter of fact, the court shall
impose the punishment in regulated degrees of severity of sentence in such way that if mitigating
circumstances prevail, the upper threshold of the statutory severity of sentence shall be reduced by one
third (Sec. 38(3) of the Criminal Code) and if aggravating circumstances prevail, the lower threshold of the
statutory severity of sentence shall becreased.

aLld aKlFtf o068 LRAYGSR G2 GKS FFO4G Ay (GKA&a NBIAL N
given by completing the crime, while the offender may create mitigating circumstances also after the crime
has been committed (pleading guiltyf committing the crime and sincere remorse, participation in
rectification of harmful consequences of the crime, damage compensation, etc.). The mitigating and
aggravating circumstances of the punishment are an important means of tailoring the punisantttitey
are at the same time significant for achieving the purpose of the punishment, as they express the possibility
of correction of the offender or the situation of the offender, and thus influence the type and severity of
the punishment to be imposeith favour or to the detriment of the offender. As legally material facts they
are generally aggravating or mitigating circumstances, as they may be used in imposing any punishment,
unless it is a punishment for a crime which has the mitigating or aggngvaircumstances as its
O2yaidAildzi 'S St SySyidaoda

at¢tKS LISNER2Y 2F (GKS 2FFSYRSNJ akl ff 0S FraasSaasSRr
person of the offender cannot be evaded in assessing them. The court arrives at its conclusion on the
possbility of correction of the offender for most part already based on assessing the nature and severity of
the committed crime (i.e. whether it is a minor offence, a crime, a grave crime (felony)), while reasonably
assessing the person of the offender. Thesgibility of correction of the offender specifies their person in
F€f YF22N NBIFNR&AP® ¢KS LINAYINE 3I21f Aa G2 RSGESNY
conduct based on clarification of their personality traits and their associatiors thét committed crime,
including the influence of their social microstructure. What is of major importance for assessing the
possibility of correction of the offender is their overall lifestyle and their behaviour/conduct prior to
committing the crime andd KSANJ F GOAGdzRS G261 NRa (GKS O2YYAGOSE
conclusion on the possibility of correction of the offender shall always be in full alignment with the
protection provided by the court via the imposed punishment to the interests oteety, the state and
the citizens against the attacks of the crime offenders, as well as with the educational effect on other
members of the society.

What shall also be taken as a basis in imposing punishments is at the same time the connection and
mutual balance of the principle of lawfulness of the punishment and the principle of tailoring of the
punishment.

Mi¢ NB & Gy Qrystoigkaine® azRA | F G gNR dz &/ NAYAYLFE [ 6 gAGK XENBayiyéz NB (B
[Criminal Code{, IURA EDITION, 2006, pp®d
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Punishment shall be proportionate to the committed crime (principle of proportionality of
punishment).The proportionality of punishment is, ks others, also determined by the motive of the
offender and by the possibilities of their correction.

a¢KS LidzNL22asS 27T Lldzy Aesipke¥sB yerbimittie CyeehiCrin8nial LONGR al&iS R
replaced by formulations of general penalisation priresptirectly applicable to the concrete case, which
are set forth both for all penalties (Sec. 36 to 38), as well as particularly for punishments (Sec. 39 to 45) and
injunctions (Sec. 96 arfi¥V). The purpose of punishment shall be derived both from thesemg principles
that set the basic legal background for imposing penalties, as well as from the particular provisions
A32@SNYyAyYy3a GKS AYLRAAGAZ2Y 2F LISylt alryOiirisya FyR ¥

a¢KS YSIFEyAy3d | yR LldzdIddstSengrdl sehddzig hratéchos gt ihe society
against crime. Punishment must not be a means of addressing other societal challenges. Punishment
imposed upon the offender combines both the element of penal repression and prevention in relation to
the person of the offender (individual repression and individual prevention), as well as the element of
educational effect on other members of the society (general prevention). Both prevention and repression
shall be understood in a balanced way in eadhiviidual case, as only then does individual prevention work
as a means of general prevention. The matter is that general prevention, deriving from individual
prevention, shall ensure a protective effect in relation to other potential offenders, and tluidual
prevention is understood as an instrument of general prevention. The said proportion between individual
andgeneral prevention shall not be reversed. If so, the unity or balance between preventior@edsion
would be disturbed, and the generptevention backed by deterring by strict repression would become a
means of individual prevention. If the element of penal repression prevailed, this would in fact mean
SESYLX I NBE LldzyA&aKYSyidzX 6KAOK Aa O2y i NieNBechiReputlik Sa S
OrasS "{ 2w nTKkmMpdhy

Although the provisions governing punishment in either the Slovakian Criminal Code or the Czech
I NAYAYLEt [/ 2RS R2 y2i SELXAOAGtE NBFSN G2 GKS (SN
imposition of punishment, theoretical and academic interpretations also count on such purpose of
punishment.

at¢KS NBIdANBYSylG G2 O2yaARSNI 4KS AydiSNBada 27
punishment comes to the forefront of attention iparticular in connection with assertion of ideas of
GNBa02NI GAQPS 2dzaA0Seés gKAOK Llzia SYLKIarxa 2y 02y
of the social relations disrupted by the crime, attempting to strengthen the rights of thienviic criminal
proceedingsnd looking for a way of facilitating damage compensation and redress of the harm caused to
iKS @ROGAY DA

a¢KS NBalGAGdziAzy (GKS2NEB 2F (GKS LlzZN1JI2 &S 27F Lidzy A
the victim in the fom of both the damage compensation as well as satisfaction. This is of importance from
the viewpoint of achieving the general prevention effect of punishment, as it contributes both to
satisfaction of the victim as well as to that of the general publit #aus suppresses the urge to punish by
GF1Ay3 2dzAGA0S A¥WdiRl 28 Odzy RPHdro (KIRARRE dK S  LJdzN1J2 4 S

Wt Y2 tl0oY ¢ NB & gNSV L 8y N NFoeyitar], C/ H2 BESK, LLst edition, 2009, p. 412
ot yHi2tloY ¢ NB Xl g NSV 8y ¥ N NToirheyitarf], C/H BESK, lLst edition, 2009, p. 429
Wt vyf2ftoy ¢ NB &l ¢NSV I 8y ¥ N NGorheyitar], C/ H2 BESISt kdition, 2009, p. 429
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restoration of peace in the society and to achieve the general prevention effects also by providing
appropriate sath T OG A2y (2 (GKS @GAOGAYD® ¢KS ySOSaairine G2
interests into consideration in imposing punishment under the Czech Criminal Code derives from the
provision of Sec. 39(3), pursuant to which the interests of crictéims protected under the law shall also

be considered in imposing penal sanctions. Thus, punishment should make the offender try and redress the
RIFEYF3S 2NJ LlRaarocote GNB FyR LINRPZRRS 20KSNJ F2Ny¥ya 27

Moral satisfaction of the victinby imposing a just punishment upon the offender apparently equals
to the highest possible form of satisfaction that can be received, in particular for those victims who
suffered moral damage.

2. Moral damage compensation by th@ime offender in relationto the victim

What is the precondition for satisfaction of the victim and for achievement of just satisfaction in the
GAOGAYOa SeSa IINB ySAGKSNI GKS OGAGAGASA y2N GKS
compensate the damage inced) in this case, but active conduct of the offender in terms of the basic
ethical and moral rules of decent conduct. In many cases, when the victim already received the damage
compensation in terms of the criminal proceedings, e.g. the insurance comaahyhe insurance benefit
in case of a major traffic accident, the victim seeks apology from the offender, which the offender has not
yet expressed. It is mostly up to the offender themselves whether and when they show their willingness to
satisfy the vidin also in the intangible way. However, the offender is motivated. Motivation is provided by
the provision of Sec. 36(k),@j the Criminal Codepursuant to which the mitigating circumstances include
if the offender participated in rectification of theabhmful consequences of the crime or if they voluntarily
compensated the damage incurred and pleaded guilty of committing the crime and sincerely expressed
their emorse with regard to the crime.

If the offender actively acts by pleading guilty, rectifyithg harmful consequence, expressing
sincere remorse for the crime, and, of course, apologises to the victim, this will always have a positive
AYLI OG 2y GKS @AO0GAYOa @GASs 2F GKS | OlidzZ f KIFNXY Ay
the offender, and in turn also on the actual court verdict concerning the punishment.

3. - Pecuniary damage compensation to the victim who incurred bodily harm as a result of the
crime, in the form of pecuniary compensation for the harm and compromising of squieition

For the purposes of the Criminal Code, bodily harm shall refer to any damage to health (Sec. 123(1)).
The general term of bodily harm has been defined for the needs of the Criminal Code from the aspect of
O2yasSldsSy0Sa 27F {KmealttdNE tSumbrdla térid 8nd BalsO indluded bodily injury
and grievous bodily harm as more severe degrees of harm or injury to health. The conditions for awarding
and disbursing damage compensation for pain and damage compensation for compgpmissocial
position are regulated in Act no. 437/2004 Coll. on Damage Compensation for Pain and on Damage
Compensation for Compromising of Social Position and on Amendments to Act of the Slovak Parliament no.
273/1994 Coll. on Health Insurance, FundirigHealth Insurance, Establishment of the General Health
Insurance Company and Establishment of Departmental, Industrial, Corporate and Civic Health Insurance
Companies as amended.

Pursuant to the said law, pain shall refer to any harm caused by bodily,inis treatment or
elimination of its consequences. Compromising of social position is a condition in connection with bodily

Mot YHi2tloY ¢ NB Xl gNSV L 8y ¥ N NToiirheyitarf], C/H BESK, lLst edition, 2009, p. 415
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harm, which has provably adverse consequences for life arrangements of the victim, for meeting their life
and social needs or foperforming its social tasks. The damage compensation for pain as well as for
compromising of social position shall be granted as a-afhe@ayment on the basis of a medical expert
opinion.

4. Pecuniary damage compensation to the victim who incurred pedy damage as a result of the
crime, in the form of pecuniary damage compensation of the same or by restoring the thing to its original
condition

Damage pursuant to Sec. 124 the Criminal Codehall refer to damage to property or actual
reduction in theproperty or rights of the victim or another harm being in a caasd-effect relation with
the crime, regardless of whether it is a damage to a thing or to rights. For the purposes of this law, damage
shall also refer to obtaining of any benefit in a caasd-effect relation with the crime.

Damage pursuant to Sec. 124(1) of the Criminal Code shall also refer to any harm to profit whereto
the victim would otherwise be entitled or that they could reasonably achieve with regard to the
circumstances and thegituation.

In crimes against the environment, damage shall refer to the total of the environmental harm and
pecuniary damage, provided that pecuniary damage also includes the costs of restoration of the
environment into its previous condition. In the m@é of unlawful waste disposal pursuant to Sec. 302 of the
Criminal Code, the extent of the crime shall refer to the price for which the waste is normally collected,
transported, exported, imported, recycled, liquidated or dumped at the time and placeenfifitation of
the crime, and the price for removal of the waste from the location, which is not intended for its disposal.

A common precondition for pecuniary damage compensation to the victim who suffered bodily
harm, but also in cases if they sufferpdcuniary damage or moral damage, another damage, or whose
rights or freedoms protected under the law were infringed or compromised, is the commencement of
adhesion proceedings. Adhesion proceedings constitute a part of the criminal proceedings andeshall b
02YYSYyOSR dzRy (GKS @AO0GAYOa RIEYIF3AS OflFAYD ¢KS | F
Criminal Procedure in the provisions of Sec. 46(1), (3), (4), Sec. 256(2), Sec. 287 and Sec. 288 of the Code of
Criminal Procedure.

The purpose of the adhesi proceedings is in particular to facilitate the damage compensation and
to save the litigation costs of the parties to the dispute. It is not an independent part of criminal
proceedings, however, it coincides with the criminal proceedings. It addreBsesoimpensation of the
damage incurred by the victim as a result of the crime. On the basis of its outcomes, the court shall decide,
unless prevented from doing so by statutory obstacles, on damage compensation, or it shall refer the victim
to civil damageroceedings or to proceedings before another competent authority.

If the victim incurred damage as a result of the crime, they may claim damage compensation directly
in the criminal proceedings against the indicted person. If the court finds the petstiy and the damage
claim follows from such guilt, the criminal court shall decide on the damage claim along with the decision
on the crime, unless prevented from doing so by statutory obstacles.

The victim may also claim in the criminal proceedings that court imposes a duty upon the
indicted person in the convicting judgment to compensate the damage caused by the crime; the victim shall
lodge such claim no later than by the end of the investigation or abbreviated investigation. It shall be
apparent fom the claim what are the reasons for the same and what is the amount of the damage claim.

POWN;q,
& "y,

)

@ MAGYAR IGAZSAGUGY! AKADEMIA

o‘"A SZ/(o
Unyoud

&
%
K®

JUSTICNI AKADEMIE




* X %
* *
* *
* *
132 s
Co-funded by the Criminal Justice
Programme of the European Union

The basic condition allowing the victim to claim damages in the adhesion proceedings is that the
damage must have been caused by the crime committed by the acclised requirement that there is a
causeand-effect relation between the damage and the committed crime for which the accused is
prosecuted. This implies that a damage caused by a different crime for which the offender is not
prosecuted cannot be claimdd the adhesion proceedings, even though it was related to the crime being
the subjectmatter of the criminal proceedings. What is decisive here is the statement of the crime in the
indictment or in the proposal for approval of an agreement on crime amdghment, as it is the court that
decides on the damage claim.

Pursuant to Sec. 46(1) of the Code of Criminal Procedure, the victim is a person that Sodiiigd
harm, pecuniary, moral or other damage or whosether rights or freedoms protected undethe law were
infringed or compromisedas a result of the crime.

Bodily harmshall refer to such harm that means a damage to normal bodily or mental functions,
makes the performance of usual activities more difficult, or has another impact on the usualf \iyof
the victim and requires medical treatment, even though it does not cause permanent health consequences.

Pecuniary damagshall refer to a damage incurred in the property domain of the victim, and which
can be objectively expressed in monetaryns. An actual damage to a thing shall refer to such damage
that means a reduction in the property balance of the victim compared to the balance before the damage
event, and represents property values that need to be expended to put the thing into itsspaie.

Moral damageis a damage incurred by infringement of the right to human dignity. It is expressed by
psychic trauma, stress, anxiety, frustration, etc.

Another damageis a damage that can be caused with regard to other rights of the victim e.g.
infringement of copyright or rights under contrae¢icence contract, work contract.

In deciding about damage compensation to the victim by the accused, the court usually applies the
provisions of civil substantive law, most frequently those of the Gide@overning damage compensation
(Sec.420 et seq.), to the damage claim, however, for the procedural part, it still applies the Code of Criminal
Procedure.

If the court convicts the indicted person for a crime whereby damage set forth in Sec.46(1) of the
Code of Criminal Procedure was caused to a third party (pecuniary, moral or another damage, or other
rights or freedoms of that person protected under the law were infringed or compromised), the court will
usually impose in the judgment to compensate thanhge to the victim, if the claim was made duly and in
time.If there is no statutory obstacle, the court will always impose a duty upon the indicted person to
compensate the damage, if its amount is included in the description of the crime stated in ilhe gu
verdict.

The statement on the duty of the indicted person to compensate the damage shall precisely identify
the person of the beneficiary and the claim awarded to such person.In justified cases, the court may state
that the liability shall be met imstalments, and it shall at the same time set the repayment terms, also
GFr1Ay3 Aya2 002dzyi GKS @AOGAYOa adladSySyao

The judgment statement on damage compensation may be expressed in means of payment in a
F2NBAIY Odz2NNBy Oeé dzLJ2 y this i§ Sont@ary © fha afréuinstabaePof JBeschse and iflzy f S
the damage was incurred to means of payment in a foreign currency or to things bought for such means of
payment, or if the indicted person or the victim are foreign nationals.
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If the outcome of theevidence procedure does not provide a background for imposition of the
damage compensation duty or if further evidence would be required to decide on the damage
compensation duty, where such production of further evidence goes beyond the needs of thaeatrimi
prosecution and would prolong it, the court shall refer the victim to the civil court procedure or to a
procedure before another competent authority.The victim shall be identified by their name and surname,
date and place of birth and place of resideri€the victim is a legal entity, it shall be identified by its trade
name or commercial name, registered office and identification number as per the record in the commercial
register, register of small traders or in a different register.

The court shalhlso refer the victim to civil proceedings or to proceedings before another competent
authority with regard to the rest of their claim, if it only awards a part of their claim on any grounds.

If the court acquits the indicted person, it shall always rdfex victim to civil proceedings or to
proceedings before another competent authority with regard to their damage claim.

5. Pecuniary damage compensation to the victim who suffered moral or another damage, in the
form of nonpecuniary damage compensationithin the scope as stipulated by the judgment in the
statement on damage compensation

Moral damage from the viewpoint of our Code of Criminal Procedure shall refer to a damage
incurred as a result of infringement of the right to human dignity (psychicmegustress, anxiety,
frustration) and may concern in particular crimes against human dignity and crimes against other rights and
freedoms (crimes of rape, sexual violence, sexual abuse, incest, dangerous threats and other $8mes
359 to 378a of the @minal Code).

aa2Ntf RFEYF3S aKlff NBFSNI G2 RIYF3AS AyOdz2NNBR o
0KSANI LISNE2Ylf &LIKSNBE® ¢KS GSN¥Y aY2Nlt RIFEYIF3ISa A
violent crime pursuant to a spediflaw (Act no. 215/2006 Coll. on Damage Compensation to Violent Crime
Victims) shall, in cases of death, rape or sexual violence be interpreted in accordance with interpretation of
GKS (SNBOdzy 2y NE RIFYF3ASE®AyYy OAGAfT LINRPOSSRAYyIADAG

Another damage isaimage incurred as a result of the crime, which is not a pecuniary damage, moral
damage or bodily injury. It can be e.g. bodily harm not achieving the intensity of bodily injury. Another
damage may be caused with regard to other rights of the victim (efdngement of copyright or rights
under contractg; licence contract).

LG akKltft o068 adlidSR Ay O0O2yy S Guzcuslayy damkge Klaindig BINDO A &
adhesion proceedings that the criminal court applies the provisions of the Codénuh& Procedure for
the procedural aspect, however, as for the conditions of the actual claim, it applies the provisions of civil
substantive law, in particular the provisions governing personality rights of individuals included in the Civil
Code under prsonality protection in the provisions of Sec. 11 to 16.

In one of its decisions (resolution, file BoCdo 265/2009dated 17/02/2011foncerning non
pecuniary damage compensation, the Supreme Court of the Slovak Republic stated the following:

Wa Ayt NRARf @9 £ NBEIYNRHzAZNRYT RESY (it NI &/ 2 BiSf Canfmeritah Mra Binf2006. 2 O § R dzNB
ToM® tfSHaS fa2 NBFSNI G2 {SOGAZY 0 DI eyqoonoik 202 AtKS [/ @R Sh R
240 LRO12RSyeOK ytaafyevyar (NBalyeYA S6AYYA o5 lu¥bEDO7/nd. ¥ LISY al
pp 503526.
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aThe intrirsic features of personality rights are their absolute nature, intangible character, generality
and exclusiveness, principal nwansferability, no limitation in time and exemption from the statute of
limitations. They act towards an unlimited or uncertaircle of other subjects of law, their subjecatter
includes exclusively nddS Odzy A I NB @I f dzS§8&4 oOoLISNBER2ylfAGevr GKSeé LIS
(they are an expression of the human personality in relation to other subjects, i.entwiduals or legal
entities) with the same legal status, the exclusive entitlement to use the various aspects of their personality
RdzNAyYy 3 |+ LISNE2yOa SyiANB tATFTS gAlGKAY (GKS fAYAGaA
alienated, sparated from their bearer, they attach to the individual during their physical existence in the
society (they are unlimited in time during the life of the individual), they cannot be inherited (they are not
LI NI 2F GKS RSOSRSy i i thd stafute dfSimitatiors, KHeye canndiBe p@dii8ed LJi
and be subject to the enforcement (bailiff) procedure. Contrary to them, property rights can be separated
from their bearers, they can be transferred (alienated), they are subject to the enforcenoesdure,
statute of limitations and preclusion. The specificity of the subjective personality rights rests upon their
subject, being directly the personality of a human being, an individual in their integrity. The right to
personality protection (a sulbjéve, purely personal or personality right) is regulated in the Civil Code as a
dzy AT2NY NRAIKG 01jdz2GSR 62NRAY3I aly AYRADGARdzZ f akKl
result, the individual rights emerging in this unified frameworklisba understood as partial rights,
differing from each other by their relation to different values, aspects of personality, however, steming from
the personality constituting a physical and moral unity. The fundamental personality values of each
individud include, as per the Civil Code, Sec. 11, explicitly, life, health, civic honour and human dignity, as
well as privacy, reputation and expressions of personal nature.

Pursuant to the provisions of Article 8(1) of the Convention for the Protection of Hriglats and
Fundamental Rights and Freedoms (published under no. 209/1992 Coll.), everyone has the right to respect
for his private and family life, his home and his correspondence. The provisions of Article 17 of the
International Covenant on Civil andlfical Rights (published under no. 120/1976 Coll.) imply that no one
shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence,
and everyone has the right to the protection of the law against such intederer attacks

The right to privacy in various forms may include both the protection of family life, privacy of
residence, privacy of correspondence, as well as the protection of honour, reputation of the person, or
protection against unauthorised collémh of data about a person. On the constitutional level, it is set forth
in Article 16 of the Constitution of the Slovak Republtbe integrity of a person and their privacy is
guaranteed, it may only be restricted in cases set forth by the law; ileAt®¢1)c everyone has the right
to protection against unauthorised interference with their private and family life¢ @)eryone has the
right to protection against unauthorised collection, disclosure or other abuse of data of their person, in
Article 21 guaranteeing the integrity of residence; in Article 22 guaranteeing the protection of privacy of
correspondence, privacy of delivered reports and other documents and the protection of personal data.

In its judgment of 16 December 1992 in the caddieietz against Germany, the European Court for
Human Rights stated that ,,...it does not deem it possible or necessary to attempt to word an exhaustive
RSFAYAGAZ2Y 2F (GKS GSNY AGLNAQGIGS tAFSE D | XAuSBSNE 7
circle", in which an individual may live their own personal life as they may choose, and fully exclude the
outer world not included in this circle from the same. Respect for private life shall, to a certain extent, also
containtherighttoenteh y 12 | yR RS@St 2L NBflFdA2ya gA0K 20KSNI L
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