
4. CASE STUDY – Article 2 Convention
THE FACTS: The circumstances of the case
On 24 February 2004 large-scale police operations took place in the municipalities of Trebišov and Čaklov in reaction to protests by people of Romany ethnic origin in Eastern Slovakia. Those protests were reported to be a reaction to changes in the country’s social welfare policy. In some locations they escalated into rioting and looting. On that day around 250 police officers went to Trebišov in the early hours of the morning with a view to arresting people suspected of theft, destruction of property and assaulting the police during the disturbances that had taken place in the town the previous evening. With reference to the report of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) published in February 2006 (see paragraph 54 below), the applicant submitted that the police had entered Romany homes and had physically attacked the occupants. At least twenty-six people were taken into custody.

The applicant submitted that, at approximately 11 a.m. on 24 February 2004, his brother R.P. (born in 1974) came running towards the applicant’s house in an attempt to escape the police. By that time the whole Romany settlement in Trebišov had been surrounded by the police. The applicant and his friend saw the applicant’s brother limping and holding the left side of his waist, where he had sustained wounds and injuries caused by the police. He was therefore lagging behind as they were running across a field. They heard the police officers shouting orders to stop and put their hands above their heads. When the applicant looked back, he saw a group of Romany people surrounded by police.

On 4 March 2004 the partner of Mr R.P. reported him missing. On the same day the applicant made the following statement to the police:

Subsequently a search was launched with the involvement of the police, the army and a helicopter of the Ministry of the Interior.

 The applicant’s relatives and other Roma also searched for his brother and on 7 March 2004 they found him dead in a drainage ditch of the Trnávka stream at a place called Čapliny. The doctor who had been brought to the scene established suffocation by drowning as the preliminary cause of his death. On the same day the police started a criminal investigation into a suspected offence of bodily harm caused to the applicant’s brother. A number of procedural steps were taken immediately, which included examining and documenting the scene and questioning eight witnesses – including the applicant and his brother’s partner.

The latter stated that she had seen the applicant’s brother for the last time on 24 February 2004 at approximately 10.30 a.m. When the police had approached their home, her partner had run towards the field together with other Roma.

In his statement of 7 March 2004 the applicant submitted that his brother had come to his home at about 11 a.m. and had told him that he had been physically attacked. He was holding his left arm in the area of his forearm and his left hip. Upon being approached by the police they had started running away, together with other Roma, to the field in the direction of a dumping site in Čapliny. The applicant’s brother was lagging behind. The applicant had heard the police officers shouting orders to stop and put their hands above their heads. When the applicant had looked back, he had seen a group of Romany people surrounded by police officers wearing face masks. The applicant had not noticed his brother among those apprehended as they were many and he was in a hurry to run away. That incident had taken place at the precise location at which the applicant had seen his brother for the last time. Apart from one person, Mr. K., the applicant could not identify the Romany people who had been present in that area at that time. Two experts from the Forensic Medicine Institute in Košice examined the body of the deceased. In their report of 30 March 2004 they stated that no signs of physical violence had been found and that small scrapes on the lower parts of the deceased’s legs had originated earlier. The deceased had approximately one kilogram of thick, undigested food in his stomach which he had eaten approximately two hours before his death. This could have contributed to the swelling of his diaphragm, resulting in heart congestion and difficulties in breathing. The part of the brain controlling the digestion process situated in the brainstem could have been affected by toluene, an organic solvent which had been found in the deceased’s blood and which the deceased could have taken no longer than fifteen hours before his death.

The experts established suffocation by drowning as the direct cause of death. They expressed the view that the deceased could have drowned on 24 February 2004. On the basis of the autopsy findings alone it could not be exactly determined when he had fallen into water. The experts did not exclude that the deceased had entered the water or had fallen into it following a loss of control of his movement due to inhalation of toluene.

On 26 April 2004 the District Prosecutor in Trebišov discontinued the proceedings, as nothing indicated that an offence had been committed. The General Prosecutor’s Office reviewed the case on its own initiative, also in view of the public attention which it had attracted. It then ordered the District Prosecutor to ensure further investigation with a view to establishing all the relevant facts. On 14 June 2004 the District Prosecutor’s Office in Trebišov returned the case to the police in Trebišov for further investigation. The letter contained detailed instructions as to what action should be taken and specified further evidence to be obtained with a view to establishing the relevant circumstances of the case. This included the alleged beating of the applicant’s brother and other Roma by the police, the position in which the body had been found and how it had arrived in the ditch, the period during which the body had been in water, the traces of injuries and the date of their origin, the quantity of toluene in the deceased’s urine and the date on which the deceased had eaten the food found in his stomach.

On 25 June 2004 the police resumed the criminal investigation. The investigator questioned witnesses and carried out a reconstruction of the events at the place where the body had been found, doing so in the presence of two lawyers from the League of Human Rights in Bratislava.

On 7 October 2004 two physicians from the Jessenius Faculty of Medicine in Martin produced a second forensic expert opinion which comprised sixteen pages. In that opinion, they noted that there were visible signs of maceration on the hands and feet of the deceased. However, the skin on those parts had not yet become loose and had not become detached from the body. Experiments had shown that such a process usually starts ten to fourteen days after immersion in water. As to the skin on the remaining parts of the body, there were no signs of a significantly advanced maceration. The analysis of the tissues had indicated that the overall post-mortem putrefaction of the body of the deceased had occurred at an early stage at the time of its discovery.

On that basis the experts expressed the view that the body had been immersed in water for approximately three to six days before it had been found on 7 March 2004. As the autopsy had incontestably shown that the deceased had died of suffocation resulting from drowning, the death must have occurred during those approximately three to six days before the body had been found. There was no doubt that traces of superficial injuries which were identified on the body of the deceased had occurred several months or even years earlier. The position in which the body had been found corresponded to that of a person who had drowned. The deceased had inhaled toluene at an unspecified time before his death. No particular conclusion could be made as to the impact of that substance on his death. The experts further indicated that the deceased had eaten a large quantity of pastries, beans, meat and vegetables two to four hours before he had died. No traces of external violence on the body had been established. There was no indication that other persons had been involved in his death.

The investigator also examined the files concerning the people who had been brought to or detained at the District Police Directorate in Trebišov on 24 February 2004 in connection with the riot in the Roma settlement and a robbery committed in Trebišov. No information had been found indicating that the applicant’s brother had been involved in any of those unlawful activities or that he had been arrested by the police.

On the basis of the above, the police investigator again concluded that no criminal offence had been committed and that the death of the applicant’s brother had probably not been related to the riots in Trebišov. The criminal investigation was discontinued on that basis on 22 October 2004.

On the same day the applicant’s representative lodged a complaint against that decision. He pointed to several discrepancies and errors, such as the alleged time of his brother’s death and his body’s location throughout the period between 24 February and 7 March 2004.

On 11 November 2004 the District Prosecutor’s Office in Trebišov dismissed the complaint as being unsubstantiated. The decision stated that it could not be challenged by means of a further complaint. On 11 January 2005 the applicant complained to the Constitutional Court of a breach of Articles 2, 3 and 14 of the Convention in the above‑mentioned proceedings.

The Constitutional Court notified the General Prosecutor’s Office as it considered that the applicant, in substance, had challenged the lawfulness of the investigation. In reaction the General Prosecutor’s Office ordered a further investigation and specified which actions needed to be taken.

On 11 March 2005 the District Prosecutor’s Office in Trebišov instructed the police investigator to re-start the criminal investigation into the case.

On 23 March 2005 the Constitutional Court dismissed the applicant’s complaint after it had established that a new criminal investigation into the case had been opened on 11 March 2005 and that the proceedings were pending.

In the context of the new criminal proceedings, the police investigator heard seven witnesses, including Romany people and police officers, with a view to establishing the whereabouts and details of the search for the applicant’s brother after his partner had reported him missing. The police further obtained documentary evidence relating to water temperature and air humidity in the area during the period between 24 February and 7 March 2004.

Subsequently, the two forensic experts who had prepared the second expert opinion stated that such data could in no way affect their conclusion according to which the body of the applicant’s brother had been in water for three to six days before it had been found. Had the deceased been in water from 24 February to 7 March 2007, advanced skin maceration would have occurred on the whole body notwithstanding the low water temperature at that time.

In a written statement a police investigator indicated that twenty-seven persons of Romany ethnic origin had been accused in the context of the events which had taken place on 24 February 2004. Several other persons had been brought to the police station on that day. There was no indication in the file that the applicant’s brother was among those persons or that his liberty had been restricted. The file contained no reference to his person.

On 2 May 2005 the officer in charge of the police unit which had intervened on 24 February 2004 indicated that no police action was documented in the field behind the Roma settlement or in the vicinity of the nearby river.

In a report of 15 May 2005 a police officer stated that no relevant information could be obtained among the dwellers of the settlement who knew the applicant’s brother as to the latter’s whereabouts on or after 24 February 2004. They did not remember the applicant or Mr K. running towards the fields.

In view of the above the police investigator concluded that no offence had been committed. In a decision of 16 June 2005 the proceedings were discontinued.

The applicant lodged a complaint. He challenged the conclusions of the investigator in relation to the time of death of his brother and highlighted the fact that it had not been established where the body had been from the presumed day of death, 24 February 2004, to the moment when it had been immersed in the water. The applicant also complained that the investigator had questioned neither all of the people who had been arrested in the field during the police intervention nor the members of the police force who had been involved. Finally, the applicant contested the conclusion that there had probably been no interconnection between the death of his brother and the Romany riot on 24 February 2004.

On 7 July 2005 the District Prosecutor’s Office in Trebišov dismissed the applicant’s complaint. The decision stated that it was undeniable that the applicant’s brother had drowned and noted that the experts had concluded that his body had stayed in water for a maximum of six days. The prosecutor concluded that the death must have occurred within that period. The applicant’s brother had therefore stayed at an unknown place after 24 February 2004 for several days. However, it was no longer possible to establish his whereabouts during that period.

The public prosecutor found the applicant’s statement made on 27 August 2004 and which indicated in detail the food which his brother had eaten at his home on 24 February 2004 at approximately 10 a.m. to be unreliable. It entirely corresponded to the food which the experts had found in the deceased’s digestive organs. However, in his first statement made on 7 March 2004, when the results of the forensic examination had not yet been known, the applicant had indicated that his brother had come to his home at around 11 a.m., that soon thereafter they had heard the shouts of Roma people and the police, and that they had run into the field.

The decision stated that no complaint was available against it. On 9 September 2005 the applicant lodged a second complaint with the Constitutional Court. With reference to the above police decision of 16 June 2005 and that of the District Prosecutor’s Office of 7 July 2005, he alleged a breach of Articles 2, 3, 13 and 14 of the Convention.

On 17 April 2007 the Constitutional Court rejected the complaint on the grounds that the applicant had not used other available remedies. Reference was made to information from the police, according to which it did not appear from the case file that the applicant had sought redress by means of a petition under the Prosecution Service Act 2001.

ALLEGED VIOLATIONS
1. The applicant alleged a violation of Article 2 of the Convention, standing alone and in connection with Article 13 of the Convention, as he complained that the Slovak authorities had failed to carry out a thorough and effective investigation into the death of his brother. He argued that the investigation had failed to reliably establish all the relevant facts and to logically explain the cause of his brother’s death.
2. With reference to his and his brother’s ethnic origin and the facts of the case, the applicant further alleged a breach of Article 14 in connection with the Articles 2 and 13 of the Convention. The applicant argued especially that the authorities had failed to take all reasonable steps to unmask any racist motive and to establish whether or not ethnic hatred or prejudice may have played a role in the events leading to the death of his brother.
QUESTIONS:
1. Had the applicant exhausted domestic remedies which were available to him as it is required by Article 35 of the Convention? Especially, was the petition pursuant to The Prosecution Service Act, Law no. 153/ 2001 Coll. an effective remedy that should be filed by applicant prior to the lodging of a constitutional complaint? 
2. Was there a breach of Article 2 of the Convention (right to life)? With regard to the procedural protection of right to life, have domestic authorities carried out an investigation contrary to the Article 2 of the Convention?
3. In respect of this above complaint (according to the Article 2), had the applicant an effective national remedy at his disposal, as required by the Article 13 of the Convention? 
4. Are facts of the case equal to the discriminatory treatment that is contrary to the Article 14 of the Convention + in connection with Article 2 of the Convention?
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